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LECTURE I. 



THE VALUE AND PLACE OF ROMAN LAW IN THE 

TECHNICAL CURRICUF.UM. 



There have been many national systems of law whicli have grown and declined 
with the nations that produced them, never extending beyond. But there liavc been only 
three world legal systenis,i i.e., those whicli have been adopted by other than the 
originating nations and countries. In order of time these arc (I) the Roman, (II) the 
Mohammedan and (III) the Anglo-American. Of these the first is not only the oldest.; 
it is also to a considerable extent a source of tlie others as well as of some which cannot 
l^e called world systems. 

II 

The Arabian con(juerors who succeeded in spreading the law as well as the faith 
of Islam over a large portion of the globe came in contact with the Roman liw of the 
eastern empire and were compelled to borrow f rotn it because their own system was too 
crude and primitive to meet the new conditions which their conquests produced. The 
amount of real Roman law which has found its way into the Muslim system is rather 
surprising to those who have not specially investigated the subject. 

*' What the Mohammedan conquerors insisted upon in all cases/' 
observes Amos,- "was either tribute or conversion, and both the oue and the 
other meant plenary and ostentatious submission. But it meant no more. 
There were no attempts to organize and administer the conquered countries 
like those of the Romans and English in respect of their successively annexed 
dominions. It will shortly be seen that the Koran only professed to legislate 
broadly on a few characteristic practices and institutions interesting to tlie 
natives of Arabia. There was neither in the Koran nor elsewhere, during the 
first few caliphates^ any attempt to interfere with the complex details of civil 
life in the richly civilized communities brought under Arab sway. There were 
neither the leisure for this, nor tiie requisite intellectual capacity, nor the sort 
of men needed for the task. 

« See Bryce, The Roman ami the British Empires, (1914), 79. 
^ Roman Civil Law (1883), 408-9, 415. 

■ 

"It is a mistake to call the Koran either the theological competuiium or the c*'tri»us Ugis 
of Islam. It is neither the one nor ihe other. Those who turn over the pages of the Hedaya, 
or KhaliPs 'Code Musalman'of which M. Seignette has recently published a French transla- 
tion in Algiers, will easily see how little help the Koran is to the Mohammedan legist and how 
few of Khalil's two thousand clauses can be traced to the supposed Book of the Law * ^ * It 
is not a code of law, nor yet a theological system ; but it is something better than these. It is 
the broken utterance of a human heart wholly incapable of disguise; and the heart was that 
of a man who has influenced the world as only One other has ever moved it." lime- Poole, 
Studies in a Mosque, (2nd. ed. 1893) 167, 16S, 
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It was only when in Bagdad, in the cities of Spain, and in Cairo, there 
was repose and opportunity for study and reflection, that medicine, mathematics, 
logic, and the fine arts, were studied and made to flit with a meteoric radiance 
across the midnight of Western thought. If Aristotle supplied the Arabians with 
their logic, it was Basil, Leo and their Greek commentators who supplied 
them with their law. 'J'hc (|uestion only was how to weave these Greek and 
Roman ideas, which were at the root of the national habits, were the basis of a 
long established system of academic learning, and were expressed in treatises of 
the highest and widest celebrity, into the language of the Koran, and to amal- 
gamate the institutions familiar to the Greek world with those which liad become 
characteristic of the Mohammedan rule. 

This task has been achieved not without success, and the result is a system 
which, if not quite homogeneous, is yet practically uniform for all Mohammedan 
populations in the world. * * ♦ 

Out of these sources of Mohammedan law it has been seen how much 
and how little the Koran contributes expressly. It has also been seen (excluding 
from consideration the direct pontifical legislation of the Ottoman Sultans) how 
complex and exact a structure of law has been erected on the original found- 
ations and yet that tradition and learned treatises or opinions have been the only 
recognized instruments of legal reform. When it is found, then, that it was in 
countries in which schools of Roman law, text books of Roman law, Roman law 
courts, and magistrates and officials imbued with Roman law from their early 
college days existed, tliat all this elaborate system of rules and ideas grew up, — 
reproducing, with a curious mixture of sameness and variation, the essential 
• principles of the latest phase of Roman law, — the conclusion is- irresistible that 
the system is nothing else than Roman law itself very slightly transformed. 
Indeed, if, as Emanuel Deutsch said and seemed to establish, the Mohammedan 
religion is nothing but Hebraism adapted to an Arabian soil, it seems also true 
that Mohammedan law is nothing but the Roman law of the Eastern Empire 
adapted to the i^olitical conditions of the Arat) dominions." 

III ^ 

The relation of the Roman Law to the third of these world systems is a subject 
which will be treated in detail later on. Suftice it here to say that those who have given 
most study to the question are substantially agreed that the Anglo- American law is 
profoundly indebted to the Roman. 

Even, however, if its contributions thereto were less extensive than they are the 
Roman Law would still claim our attention as the mother of other legal systems which 
kave profoundly influenced the civilized world. For no one denies to the modem Civil 
Law lineal descent from the Roman, and the former governs most of continental Europe, -^ 

3, **\ written jurisprudence, identical through five-sixths of its tenor, regulates at the present 
moment a cOinmunity monarchical, and 1:1 some parts deeply fendalized, like Austria, antl a 
community dependent for its existence on commerce like Holland — a society sb near the 
pinnacle of civilization as France, and one as primitive and as little cultivated as that of Sicily 
;ind Southern Italy." Maine, Village Communities, 358,359. 



all of the western hemisphere south of the Rio Grande and the Mexican gulf coast line, 
considerable portions of Asia and Africa and even parts of Anglo-American territory — 
that stronghold of the Common Law. 

The Canon I^w — that other daughter of the Roman — was once the common 
heritage of all Christian countries. Notwithstanding the shock of the Reformation it still 
survives in England, as regards the affairs of the established Church, while but recently 
(1908) the Canon Law was extended to full operation over the Roman Church in 
America. Generally in Catholic countries it supplies the rules for impoitant subjects, 
like matrimonial causes, which are elsewiiere dealt with by the civil courts and Chief 
Justice White has pointed out, ■» how many " fundamental and humane maxims " of the 
Roman law have been ''preserved for mankind by the canon law." 

IV 

Still another sysleiu claims, if not direct descent, at least close relationship wita 
the Roman. Austin long ago pointed out the indebtedness to the latter of International 
Law. 

" Nor ' he .says"' "has the influence of the Roman Law been limited 
to the positive law of the modern European nations. For the technical 
language of this all-reaching system has deeply tinctured the language of the 
international law or morality which tho.se nations affect to observe. By draw- 
ing, then, largely for examples on the Roman or Civil Law, an expositor of 
General Jurisprudence (whilst illustrating his appropriate subject) might 
present an idea of a system which is a key to the international morality, the 
diplomacy, and to much of the positive law, of modern civilized communities.'* 

Sir Henry Maine is even more pronounced on this point. 

"We cannot possibly'* he declares^ "overstate the value of Roman 
Jurisprudence as a key to International Law, and particularly to its important 
departments. Knowledge of the sjslem and knowledge of the history of the 
system are equally essential to the comprehension of the Public Law of Nations. 
It is true that inadequate views of the relation in which Roman law .stands to 
the International sxheme aie not confined to Englishmen. Many contemporary 
publicist.", writing in languages other than ours, have neglected to place 
themselves at the point of view from which the originators of Public Law 
• regarded it; and to ihisoniission we must attribute much of the arbitrary assertion 
and of the fallacious reasoning with which the modern literature of the Law of 
Nations is unfortunately rife. If International Law be not studied historically — 
' if we fail to comprehend, finst, the influence of certain theories of the Roman 
jurisccnsulls on the mind of Hugo Grotius. and, next the influence of the great 

4 Coffin V. United States, 156 U. S. 455, 39 Law cd. 491. 

5 Jurisprudence (183-*) i, sec. 378. 

6 Village Communities, (1890) 35»-3- 
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hook of Grot ills on International Jurisprudence, — we lose at once all chance of 
comprehending that body of rules which alone protects the European 
common w.ealth. from permanent monarch}', we blind ourselves to the principles 
by conforming to which it coheres, we can understand neither its strength nor 
its weakness, nor can we separate those arrangements which. can safely be 
modified from those which cannot be touched without shaking the whole fabric 
to pieces. The authors of recent international treatises have brought into such 
light prominence the true principles of their subject, or for those principles 
have substituted assumptions so untenable as to render it a matter of no surprise 
that a particular school of politicians should stigmatize International L^w as a 
haphazard collection of arbitrary rules resting on a fanciful basis and fortified 
by a v/ordy rhetoric. Englishmen, however, — and the critics alluded to are 
mostly Englishmen — will always be more signally at fault than the rest of the 
world in attempting to gain a clear view of the Law of Nations. They are met 
at every point by a vein of thought and illustration which their education renders 
strange to them; many of the technicalities delude them by consonance with 
familiar expressions, while to the meaning of others ihcy have two most 
sufficient guides in the Latin etymology and the usai^e of Uie cciuivalent term 
in the non-legal literature of Rome." 

\' 



Thus far the discussion has been limited to the claims of Roman Law as a source 
of other systems. But its cultural or study value is by no means thus limited. Indeed 
there are some, well qualified to speak, who consider sucli claims among the least of its 
merits. An eminent American teacher ' of Roman Law has observed : 

**A careful study of Roman legal history will be of great service to the 
English or American student who desires to comprehend his own legal history. I 
lay little stress on the point that we may thus recognize what has been borrowed ; 
1 desire chiefly to insist upon the point that we may thus better appreciate the 
true character of English. legal history as an independent development. Furnish- 
ed with a knowlege of the Roman law and of its development, the English 
investigator will more accurately gauge by comparison the excellencies and the 
defects of the English law. lie may not find that the Roman law is more 
scientific — a statement which I take to mean that its broader generalizations are 
thought to be more correct — ^but he will certainly find that the Roman law is more 
artistic. The sense of relation^ of proportion, of harmony, which the Greeks 
possessed and which they utilized in shaping matter into forms of beauty, the 
Romans possessed also, but the material in which they wrought was the whole 
social life of man. There was profound self-knowledge in the saying of the 

Roman jurist that jurisprudence was the art of life It has long been 

the hope of some of the greatest modem jurists, both in English-speaking 
countries and in Europe, that by strictly inductive .study it may be possible 
to discover a real instead of an imaginary natural law. The corresponding 
hope of the legal historian.s^ that it will in time be possible to formulate the 

7. Muiiroc Jr-mith, Problems of Roir.an Lcvfal History, Columbia Law Review, TV, 539, 540. 
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-^reat laws that govern legal development, is not, I believe, an idle dream ; and 
I am sure that the minute comparative study of Roman and Anglo- Americaa 
legal developments will carry us further towards such a goal than any other 
possible comparison.'* 

Another has epitomized as follows the results of his investigations: 

*'The true interest of the study of the history of Roman law lies in this, 
that the Romans, through their national practical intelligence, stimulated by 
external circumstances, and also ultimately b}' the philosophical theory of a 
'law of nature' as they conceived it, developed a sj'stem of private law which 
did in fact answer to the true nature of private law, and that they were the 
first people who did develop such a system. If this be so, then in the history 
of Roman law we have an important chapter of the history of human develop- 
ment ; the history of the growth to maturity of a conception of the utmost 
value to the welfare of mankind ; the history of a great step onward in the 
growth of the human mind, yet one which has been strangely neglected in 
professed histories of civilization." *^ 

The truth is that the Roman legal system is the only one in all history which has 
-completed the full normal stages of development — infancy, maturity, and decline. 
Others, like the two remaining world systems mentioned above, may be on the same 
road but they have not yet reached even the second stage. If we are ever, as 
Professor Smith says, ** to formulate the great laws that govern legal development" 
A study of the Roman law — that one system to which it has been given to finish its 
■course — will be essential. And this may serve to explain what Sir Henry Maine 
dueant when he said : 

"It is not because our own jurisprudence and that of Rome were once alike 
that they ought to be studied together ; it is because they zvill be alike. It is 
because all laws, however dissimilar in their infancy, tend to resemble each other 
•in their maturity ; and because wc in England are slowly, and perhaps unconscious- 
ly and unwillingly, but still steadily and certainly, accustoming ourselves to the 
same modes of legal thought, and to the same conceptions o( legal principle, to 
which the Roman jurisconsults had attained after centnrie< of accumulated 
experience and unwearied cultivation/' ^ 

If we are to elevate the practice of law alK)ve tiie plane of a trade — if we are to 

rt^rain for the bar students who shall be juri^^rs as well as practitioners- -we cannot ignore 

this phase of legal study. 

VI 

Finally, regardless of what concrete rules and doctrines in Anglo-American law 
hark back to the Roman, there is no dispute among those competent to judge that 
ttlie latter is the source of those fundamental legal conceptions which have most 
-influenced the modem world. 

*^ Lefroy, Rome aiul Law, Harvard Liw Review, XX, Cvii), 
9 Village Communities, 3,^2 ei seq. 
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"The Roman law" says Maine*° **is a system of rules rigorously adjusted 
to principles, and of cases illustrating those rules; and unless the practitioner can 
guide himself by the clue of principle, he will almost infallibly imagine parallels- 
where they have no existence, and as certainly miss them when they are there. 
No one, in short, should read his Digest without having mastered his Institutes. 
When, however, the fundamental conceptions of Roman law are thoroughly 
realized, the rest is mastered with surprising facility — with an ease, indeed, which' 
; makes the study, to one habituated to the enormous difficulty of Enghsh law, 

little more than child's play. * * * 

The Roman law is, therefore, fast becoming the lingua franca of universal 
jurisprudence; and even now its study, imperfectly as the present state of 
English feeling will permit it to be prosecuted, may nevertheless be fairly expect- 
ed to familiarize the English lawyer with the technicalities which pervade, amfc 
the jural conceptions which underlie, the legal systems of nearly all Europe and 
of a great part of America. If these propositions are true, it seems scarcely 
necessary to carry further the advocacy of the improvements in legal education^ 
which are here contended for. The idle labour which the most dexterous practi- 
tioner is compelled to bestow on the simplest questions of foreign law is the 
measure of the usefulness of the knowledge which would be conferred by arr 
institutional course of Roman jurisprudence." 

IMore apparent, tho not more real, is the utility of Roman Law as a 
mine of legal terminology; Here again i\laine ^' furnishes a suggestive passage: 

"Though the decay of the technical element in our legal dialect is probably 
beyond help, a far greater amount of definiteness, distinctness, and consistency 
might assuredly be given to the popular ingredient. Legal terminology might be 
made a distinct department of legal education; and there is no question that, witl> 
the help of the Roman law, its improvement might be carried on almost indefinftely. 
The uses of the Roman jurisprudence to the student of legislative and legal 
expression are easily indicated. First, it serves him as a great model, not only 
because a rigorous consistency of usage pervades its whole texture, but because 
it shows, by the history of the Institutional Treatises, in what way an undergrowth* 
of new technical language may be constantly reared to furnish the means of 
expression to new legal conceptions, and to supply the place of older technicalities- 
as they fall into desuetude. Next, it is the actual source of what has been here 
called the popular part of our legal dialect ; a host of words and phrases, of which 
'Obligation', 'Convention', 'Contract', 'Consent', 'Possession', and 'Prescription', 
are only a few samples, are employed in it with as much precision as are, or 
were, 'Estate Tail' and 'Remainder' in English law. Lastly, the Roman jurisprudence 
throws into a definite and concise form of words a variety of legal conceptions 
which are necessarily realized by English lawyers^ but which at present are 
expressed differently by different authorities, and always in vague and general 
language. Nor is it over-presumptuous to assert that laymen would benefit as- 
much as lawyers by the study of this great system. The whole philosophical 

" M., 337-?. 361. 

«' Village Ccmmunties, 349, 350- 
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vocabulary of the country might be improved by it, and most certainly that regioir 
of thought which connects Law with other branches of speculative inquiry, would 
obtain new facilities for progress. Perhaps the greatest of all the advantages 
which would flow from the cultivation of the Roman jurisprudence would be the 
acquisition of a phraseology not too rigid for employment upon points of the 
philosophy of law, nor too lax and elastic for their lucid and accurate discussion. 
* * * It may be confidently asserted that if the English lawyer only attached 
himself to the study of Roman law long enough to master the technical 
phraseology and to realize the leading legal conceptions of the Corpus Juris, he 
would approach those questions of foreign law to which our Courts have 
repeatedly to address themselves with an advantage which no mere professional 
acumen by the exclusive practice of our own jurisprudence could ever confer on 
him." 

VII 

If the foregoing be a correct analysis of the study value of Roman Law what 
position should be given it in the order of studies prescribed for admission to the bar? 
The analysis itself answers the question. If the Roman Law is a source of fundamen- 
tal juridical conceptions, as well as of specific doctrines, now found in every legal 
svstem of the civilized world, — if it is a mine of legal terminology and a model for 
studying legal development — it would seem that its greatest service to the modern 
student is to prepare and equip him for the study of his own law and that it is, therefore, 
chiefly valuable to him as an introduction to the latter. The time to study sources 
would seem to be at the beginning and not at the end of a course. 

One of the most revered and experienced *- of Roman Law teachers in America 

has stated as follows his conclusions as to the place which that subject should occupy in 

the law school curriculum: 

** There arc two chief faults that I would ascribe to the American law 
school. It is neither extensive nor intensive enough. It does not, on the one 
hand, lay a broad foundation in the history and theory of law, tlie rationale 
of legal institutions : nor, on the other hand, does it prepare with precision 
and definiteness the student with the technique and special equipment for the 
practice of his profession. Harvard Law School has recently taken steps which 
seem to admit in a partial way the former deficiency, but in doing so it has come 
dangerously near to inverting the pyramid. I would place in the first, or in a 
preliminary year, such subjects as Roman law and the theory and history of the 
common law, which Harvard places in a fourth year, and would distribute the 
remainder of Harvard's fourth year subjects through the several years of the 
course. And the last year, whether that be a third or a fourth year of legal study 
is open to other consideration, should, so far as the great majority of students is 
concerned, the prospective attorneys, he devoted especially to preparing such 
students for the efficient practice of the profession. The mere adding of one 
year, either at the top or at the bottom, without reviewing and revising and 

*^ Dean William Carey Tones, of the University of California School of Jurisprudence, "The 
I'robleni of the Law School," Univ. c6 Californin Chronicle, XIII, 3. 
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readjusting the whole scheme, is vain and illusory. The addition of Harvard's 
fourth year can serve, properly, the purposes of only one small class, the intending 
teacher of law. For the practitioner, it would usually be almost the worst thing 
he could do, after he had completed his preparatio i for the bar, to stay on at 
college attending lectures on the history and philosophy of law. Reverse the 
process, however, with the proper modifications, and you will tend to produce 
lawyers o;i the one hand with intellect broadened by a view of the history of 
le^al institutions, by acquaintance with the develo;):nent of legal principles, and 
by a comprehensive survey of the whole scope of their splendid profession, and 
on the other hand with faculties refined and sharpened, by a course of gradually 
increased intensiveness, for the immediate and practical discharge of their duties 
as attorneys/' 

The foregoing, so far as it relates to Roman Law is amply confirmed by my own 

experience in the College of Law of the University of the Philippines. I have found 

not only that, after taking Roman Law, the students are better cquip|)ed for the subjects 

that follow (that would be only natural in a civil law jurisdiction) but that academic 

--tudenls,— i e, those who have taken the studies leading to the A. B. degree,— take hold of 

Roman Law better than of any other subject. This I attribute to the fact that it is more 

•closely related to other studies in the arts course, — e.g. Roman history, Latin and classical 

themes generallv, — and is taught in much the same way. But the various branches of 

modern law are so remote from any subject studied in the ordinary undergraduate 

course, and are usually presented in such a totally different manner, that the student at 

-once finds himself on strange ground and considerable time ih needed to adjust himself 

•to the situation. 

T trust it may not seem out of place to mention again my own personal experience 
which comes back to me vividly. I pursued the classical undergraduate course with 
clectives mainly in history. When I came, however, to take up the technical study of 
American law I could see no connection whatever between it and any subject which I had 
pursued in the university. So different, indeed, seemed my new field of investigation 
-that I became convinced, and long actually believed, that my earlier studies were of no 
practical value from a professional standpoint. 

Now I am very sure that this unpleasant situation would have been relieved, if 
•not wholly prevented, by a thoro course in Roman Law following immediately upon my 
undergraduate work and preceding any considerable advance into the technical field of 
•modern law. The gulf between these two, lx>th externally and internally, is very wide, 
but Roman Law supplies the bridge which renders passage comparatively easy. The 
bridge however is of little value if it is not to be used until the passage has been 
accomplished by some other method, howler laborious and fatiguing. My own per- 
sonal and professional experience have left me no room for doubt that, for the 
academic student, at least, Rom in Law should be the first subject in the technical 
icurriculuni. 
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LECTURE II. 



JUS QUIRITIUM 

ScBSTAXTtvE Law. 

Tlie Roman Law passed thru five ever-expanding stages before it was ready 

to become tlie basis of the modern Civil Law. We know the former fir^t as the 

fits quiritium,' i. e. law of the quirifcs- to whom its benefits and application were 

restricted. 

Character and sources. — This was a primitive, narrow and provincial,^ 
system, marked by ^'formalism and rigidity",** placing ceremony above substance, 
•having a strongly sacerdotal and religious tinge, deriving ostensible sanction from 
ithe will of the gods (fos),^ but really resting upon custom (fnasy and fast passing 

'. The suoecflinp stages were: (2) Jus CivHc (3) Jus Oaitlum (4) Jus y^ttHrale (5) Age of 
Codiiication. 

^. Literally spearmen, as the spear was the symbol of citizenship; but in reality the terra was 
only another name for patricians, who alone enjoyed the rights of citizens in primitive Rome. 

" The law, which the Roman people make use of, is styled the civil law of the Rofnans, 
or of the Qttidtct<\ for the Romans are also called QuiHtcs) from QmriuMS," Justinian 
Institutes, Lib. I, tit. II (11.) 

3. It was confined, of course, to the city of Rome. 
^. Sohm, Roman Law (3d. ed.) sec. 11. 

3. "In primitive Rome the pleading (actio) of the litigant in a civil suit is a religious chant 
every word and cadence of which must be learnt from the priest; the wager (sairamcHtutn ) 
by which the process is stated, is a gift to a temple, and Is probably conceived as an atonement 
for the involuntary perjury of the man who loses his case; (Sec Danz, 'Das Sacramentum 
und die lex Papiria,' in'ZcUttehrr. f. R. G. vi (1867), p. 33g toll.; Ihr nan^alc f<cliuts, p. 151 
foil.) the penalties of the criminal law are means of expiating the anger of the gods, the 
severest form of atonement being the sacrifice of the pinner O!) the altar of the deity whom 
he has offended. This must have been the original meaning of the conHvcratio copiih, the 
penalty of the Ifvci* sacratac. See Liv. iii. 55 Festus, r. 318; Bouche-Leclercq, Les itoniifcM ilv 
V ancU'nnc Rome, p. iq6. Rome in the historical period still preserves many traces of 
these beliefs of her infancy. They arc found in the respect for the Auspices, in the 
conservatism which maintained the cumbrous forms of the old pleadings (actiotws) and the 
custody of these forms by the Pontifical (College; in the varied methods by which crime or 
sin is punished, some offences bring reserved wholly for the secular courts, others l>ein:4 
visited by the judgments of the Pontifical College, others again beini? subject to t'.ie milder 
chastisement of the Censor before he performs the religious rite of Puriiicaiion (Liust ratio.) 
♦ ♦ • At the close of the history of the Republic there could be shown, in contradistinction to 
the great secular code of the Ifwelve Tables, a collection of religious ordinances, believed to 
be even more ancient than this code, and known as the Laws of the Kings (Tjifff^y Rrgiav) 
The extant Leges Regiae are to be found in Bnuis, Fontrn Jurin Romnni nnfiqvi, I, I.)" 
Greenidge, Historical Introduction to Poste's Gaius (Whittuck's cd. ) XIV. 

^. "It can well be believed that, in the outset, the customs in observance may have been far from 
uniform, — that not only those of the different races but those also of the different gentry may 
at first have varied in some respects, but undergoing a gradual approximation, and i;i course 
of time, con>,oli<Iatiiig into a general yif« i^niritiinn** Muirhead, Roipan Law, 19. 
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into jus. "' 

Familia* The most important,^ as well as the oldest, branch was the faniil}r 
law. The early Roman conception of the family was that of a group mainly oi 
'agftati''^ but all subject to a common pater '^familias,^^ For subjection to his power 
and authority," known as patria potestas, and not the tie of blood, was the test 
of meml)ership in the family. Hence it included not only the children of the 
pater familias (except those of his daughter) but all other descendants, the 
wives of male ones, adopted children, clients, or dependents of the household, and 
slaves/- To all these the patrui poiestas extended and was, originally, almost 
unlimited.'^ It included the power of life and death, '^ the power of sale,*3 the 
ownership of all property,'^ and the right to represent the family and its members- 
in most business transactions and litigation. *7 Indeed for most juridical purposes the 

7 "The counterpart to the rule of /'«« is tlie rule of ./«v. Jnn seems originally to have meant 

•That which is fitting' and the word never necessarily conveys the implication, contained in- 
the word Law, that the thing it describes is the result of enactment by a Sovereign. It convcys- 
rather the idea of valid custom, to which any citi/.en can appeal, and which is recognited, and 
can be enforced by, a human authority. Jns is a nugatory thing, a vain abstraction, until it 
can be realized; it is a thing recognized only in practice: and so indissolubly were the ideas of 
Right and Satisfaction connected with one another in the minds of the Romans that they used 
the same word *Jhh* for Right and for Court.' This association of ideas gives us the clue to the 
fact that the only possible method of distinguishing between the different kinds of »/«« is by 
appealing to Procedure." Posle's Gaius> (Whittuck's ed) pp. XV,XVJ. 

8 "It may Le shoAvn, I think, that the family, as held together by the Patria Potcstas, is the- 

ytdus out of which the entire law of persons has generated." Maine, Ancient Law, 15^. 

9 Xgnati "are persons related through males, that is, through their male asce«idants: as a broiUcr 

by the same father, such brother's son or son's son ; a father's brother, his son or son's son. 
Persons related throuj;!i female ascendants arc not (fgiwil but simply" cogmtti. Gaius, Insti- 
tutes, 1 156. Cf. Ill, 10. 

10 "The agnatic family of the civil law means the aggregate of those who belong to the same, 
household." Sohni, Roman Law (3d. ed. T907) 449. 

" Id. ^ 

»- Mackenzie, Roman Law, 137, 138; Sohm, Roman Law, 449. 

».^ **So far as regards the person, the parent, when our information commences, has over his child- 
ren the ju^ vitac nvclsquVf the power of life and death, and a fortiori of uncontrolled corporal 
chastisement; he can modify their personal condition at pleasure ; he can gave a wife to his son :. 
he can give his daughter in marriage ; he can divorce his children of either sex ; he can transfer' 
them to another family by adoption ; and he can sell them." Maine, Ancient Law, 138. 

«4 Id. Cf. Twelve Tables, IV, 2. 

>5 Maine, Ancient Law, i.^. Limited in the Twelve Tables (IV, 3) to three times. 

16 "It was no uncommon thing for men to have passed through every grade in the puljlic service, to 
have been tribtuies and praetors and consuls, to have reached an honored old age, without ever 
having ownctl or Ixen able to own a pennyworth of property !*' Hadley, Introduction to Roman: 
Law, 120. 

^7 Postc's Gains, (4th ed. Oxford, 4904) 40-43. "The father was entitled to take the whole of thc- 
son's acquisitions, an<l to enjoy the benefit of his contracts without being entangled in any- 
compensating liability." Maine, Ancient Law, 141. 
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pater familias was the fainily.^^ 

Comparative Law. Nor, despite the dictum of Gaius/^ was the system 
'^peculiar to Roman citizens.*' For, aside from the one exception which he concedes, 
the system seems to have been in vogue among other Aryan nations-'^ and was certain- 
ly a fundamental part of Chinese jurisprudence-- where it has been carried to great 
extremes. '^ 

>8 "The reason which caubccl the Romans to accept and uphold the im/ria itotrntas, to maintain it 
with singular tenacity against the influence of other systems with which they came in contact,, 
.must have been the profound impression of family unity, the conviction that every family was,- 
and of right ought lo be, one body, with one will and one executive. The pater familiaft was 
cot regarded as sepaiate from the other members of the family, as having rights or powers 
against them ; he was regarded as the representative of the family, as the eml»odtment of its 
interest and the organ of its activity. Even in his chastisements he was supposed lo be acting 
for the common good, ft was precisely the sound sense of the Romans and their feeling of 
equity that sustained the patria polcstas ; because they furtiished the l>est guarantee that the 
potcstas would be sensibly and equitably used,> If it hafi been generally abused, it must have 
been soon discarded." Hadley, Introduction to Roman Law, 121. 

>9 Institutes, I, 55. 

ao "I am aware that among the (lalatians parents are vested with power over their children." This 
was more probably derived from the surrounding Greek law. See ^fainc. Ancient Law, (36, 137. 

^' It is recognized, e. g. in the Cretan Code of Gortyn, Table V, which provides ; "The father shall 
have power over the children and over the goods." See Law Quartt*rly Rev. II, 135. Forms 
of it have survived In Scandinavia and India. See Maine, Ancient Law, 153. 

" Von Miillendorf, Das Chhicschr PamHU^nrecht (Shanghai, 1894). "With a precocity truly 
remarkable the Chinese people have made the family the base uiid the image of society. * * * 

" In China, as later in Rome, the paternal power was institutetl not to protect the 
child but solely in the interest oi the father." Scherzer, La Puhsancc PatcrneUr. rn Chine,. 
(Paris. 1878), p. 77- 

See the present author's Bibliographical Introduction to the Study of Chinese Law, The 
Green Bjig, XXV 1, 399; Transactions, Royal Asiatic Society, 1914. 

*3 "The members of a Chinese family are those who live as members of the same household,. 
which includes all who enter by piarriage or adoption as well as slaves and .servants. But this 
definition, while correct, is not sufficiently comprehensive as to the meaning of mutual responsi- 
bility as intended by the Code. It has been stated that the unit of social life in China is found 
in the family, the village, or the clan, and that these are of ten convertible term::, and this is • 
specially true as relates to the doctrine of mutual responsibility. The responsibility of the 
family for the act of the member is most cruelly impressed, in the crime of high treason, in 
another section of the Code. This offence is committed either against the state, by overthi ow- 
ing the established goverment, or endeavouring to do so, or against the sovereign, by destroving 
the palace in which he resides, the temple where his family worshipped, or the tomb in which 
the remains of his ancestors lie buried, or in endeavouring to do so. All persons who shall tx^ 
convicted of having committed these execrable crimes, or havir.^ intended to commit them, shall 
suffer death by a slow and painful method, whether they be prnicipals or accessories. All the 
male relatives in the first degree of the persons convicted of the above-mentioned crimes, thc- 
fatlier, grandfather, and paternal uncles, as well as their own sons and grandsons, and the sons 
of their uncles, without any regard being had to their place of abode, or to any .natural or 
accidental infirmities, shall be indiscriminately beheaded. All persons who shall know others - 
guility of high treason, or individuals having intent to commit such a crime, and who shall 
connive at the said crime, by not denouncing the authors, shall be beheaded. The responsibility 
of the family for a member who crmimits a les&er offence still follows, but of course punish- 
ment is in accordance with the degree of the oflfence." Jernigan, China in Law and Commerce,. 

(1905)73.74- 
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Marriage— The basis of tlie family, and hence of the patria potestas was, 
-of course, the relation of marriage which was celebrated according to the patrician 
^onfarreatio. -^ This, however, was not available to the plebs who were, consequently, 
without power to contract a valid niarriage. 

Tria Capita. — In addition to familia two other elements entered into caput 
(legal personality) and completed the tria capita, viz., liberlas and civitas. As to 
the former men were libcri (free), scrvi (slaves) or clientcs (dependents); as to 
the latter they were either cwcs (citizens and practically synonymous with patricians) 
•or plebs. The key to nearly the first third of Roman legal history is the struggle of 
the latter to attain the rights of citizenship. 

Only the former enjoyed the elements of civitas which included jus conuubii 

.or the right of luarriage, jus commcrcii, the right to trade, jus suffragii, the right 

to vote in the assembly and jus honorum the right to hold public ofiice. Of 

these privileges, the first two belong to Roman private law (jus privatum), the others 

to public law (jus publicum). 

Obligations. **The origin of the idea of obligations arising from wrong is 
well known. We start with self-redress or vengeance, which is gradually regulated, 
and we pass by .observable stages through voluntary to compulsory composition. Here 
the Roman sources a^ree with the results of comparative law. But the origin 
•of obligations arising out of agreement is not so simple. In other systems of 
law it has been traced to some extent to the practice of giving hostages or guarantors 
for blood-money. This develops into a system of self-guarantee, and so of direct 
conventional liability of the principal debtor, taking sometimes the form of a 
self-pledge or of a conditional self-sale by the debtor. One of the questions which we 
must ask to-day is whether these analogies will unlock the riddle of early nexum. 
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Zulueta, The Recent Controversy about Xfxtm, Law Quar. Rev., XXIX, 138. 
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For there were only two trausactions — nexum, ^** loan, and mancipaiio, ^^ sale — to 
which the term contract might -be applied, and in these the form was placed far above 
the substance. There was, moreover, then or later, no clear division between crime 
and tort. 

The property law of this early period was likewise primitive.^^ Land was 
still owned by the gens (an overgrown family) ^9 and only objects capable of manual 
seizure were subject to individual ownership. These were known as res mancipii and 
were transferable by fnancipatio. Separate ownership was, however, being gradually 
extended from movables to land. 

-<5 ycjpum. **Iii the presence of five witnesses the libripens weighs out to the borrower the cor- 
responding amount of raw metal, and the lender at the same time declares in solemn words 
that the borrower is his debtor — dare davuias esic — for the specified amount after the lapse of a 
specified time (twelve months.) The borrower is now under an obligation to repay. He is 
said to be ^nexnm^ to his creditor— i.e. he has pledged his own person for repayment of the loan." 
Sohni, Roman Law, (3d. ed.), 50 

'A complete account of modern views would include the theories of Schlossmann, Huvelin 
Stintzing, and Kretschniar. We must con fine ourselves to a very brief mention of the highly 
original position of the first-named ♦ * * According to this theory there is no such thing as a 
simple debt in primitive Roman Law. A man may charge his property, or in the last resort his 
person, but not simply pledge his credit; and the charge on property involves no general persona] 
liability. 

Ooe must admit that Schlossmann has called attention to an unduly neglected form of early 
debi, the fiduciary mancipation of things. But his theory of person-nerMm is the real question 
here, and it is reached by an interpretation of Mucii.s which is at least as objectionable as Lenel's 
and involves, moreover, unnecessary emendations. In short, here also the refutations of Kfibler 
and Kleineidam seem complete, and we have also to remember the difficulties involved by every 
theory of self-mancipation. ♦ ♦ * 

I sum up my results as follows : 

>• The new' theories of two urxa, or of no MCJPttm-loan, present unsurmountable difficulties, 
and are based only on one or a few more passages of Livy. 

2' The theory of self-mancipation is juristically objectionable. 

3. The revised theory of nejuim leading to m. i. has no serious objections to meet; but on 
the other hand, it leaves something to be desired in the matter of positive proof." Zulueta, 
The Recent Controversy about X ex urn. Law Quar. Rev. XXIX, 149, 149, 153. 

-7 Maficipaiio is the solemn sb\^ per acs ct I i brant. In the presence of five witnesses {cives Romani 
puberes) a skilled weighmaster {iibripcfis) weighs out to the vendor a certain amount of un- 
coined copper [^aes, raudtts raudusculum) which is ihe purchase money, and the purchaser, 
with solemn words, takes possession with his hand — hence the description of the act as *hand- 
j^rasp* of the thing purchased as being his property." Sohm. Roman I^aw, (3d. ed. ) 48 

>>i Sohm, Roman Law, (3d. ed.) sec 9. 

-9 *'The Gens is the aggregate of all individuals who bear a common name and who, therefore, if 
their ancestry could be traced in the male line through all its stages, would be found to be the 
descendants of some ultimate common ancestor.*' Greenidge, Historical Introducation to 
Posters Gains, (VVhittuck^s ed.) XIIL 
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LECTURE 111. 



JUS gUIRITIUM, CONTINUED. 

Auj^CTive Law. 

Under the jus qiiiritinm there was no clear division between civil and criminal 
jurisdiction.' And while the paier families, or head of the family, in the exercise of 
the patria potestas, punished offenses against the domestic order, such as immorality and 
unfilial conduct/ still even at the earliest recorded period, such jurisdiction, once exclu- 
sively enjoyed, was exercised thru or concurrently with, the rex^ or the comitia curiata, 
the patrician assembly. The former often delegated his jurisdiction over civil cases to 
judices. In capital cases he was frequently assisted by quaestores and in prosecutions 
for treason he might appoint dnumviri. In all criminal cases an appeal lay to the 
comitia curiata.^ 

The civil remedies then available were known as legis actioues. They also were 
crude and archaic and marked by the employment of self-redress. Among them were 
sacramentum, "the general form of action,'' which lay to enforce property rights, and in 
which the judgment, while in form the disposition of a wager, actually determined the 
litigated question ;3 judicis postulatio/* which required affirmation in formal phraseology 
hut without the wager, and lay, probably, in complex cases of doubtful right like parti- 
lioa, where sacramenium would be unserviceable; manus injecHonem, 7 a seizure of 

« **The boundary * ♦ if it existed at all, was very faintly defined.'" Muirhead, Rotii iri 
Law, p. &). 

2 Muirhead, Roman Law, p. 68. 

3 Muirhead, Roman Law sec. 15; Clark, Early Roman Law, p. 54. 

4 Sec infra, syllabus of Ivccture IV. 

s •*Both parties, with a view to litis contcstalio, solemnly affirm iheir legal claim. The 
plaintiff, for example, declares: 'a jo hanc rem meam visa ex jutv Quiritium,* etc., and 
the defendant answers with the .same formula. Thereupon both deposit a sum by way of 
wager, the so-called sacramentum, which amounted, according to the matter in' dispute, 
either to 50 or 500 asses, and which each party declares shall be forfeited, if his conten- 
tion proves to be false. This wager supplied the formal basis for the judicinm (i. e. the 
formulating of the issue) and, when once entered upon, may be presumed to have, at the 
same time, formally established the right to a judicium ( i. e.*the actio) as against the 
magistrate. If a man challenged another to a wager (sacramentum) in reference to some 
legal claim prima facie possible, he was thereby enabled not only to compel his opponent 
to lay a counter- wager, but also to re<)uire the magistrate to appoint a judex.'- Sohm, 
Roman Law, (3d. 5l.) 230-1. Cf. Muirhead, Roman Law, sec. 34; Hunter, Roman Law, 
PP- 975-988; Gains, Institutes, IV, 15 ct seq. 

^ Sobm, Roman Law, 244; Muirhead, Roman Law, 35 ; Hunter, Roman I^aw 678. 

7 Hnnter, Roman Law. pp. 1030,1031; Sohm, Roman I/aw, pp.246-248; Muirhead, Roman 
Law. sec. 36 
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defendant's person, • which was available only for liquidated claims, being originally 
used to enforce nexum; and pignoris capio, ^ an extra-judicial seizure of defendant's 
property, available only in limited cases where other actions would not lie, and wherein, 
if defendant failed to redeem or absolve himself, the property in question was forfeited. '"" 
One phase of this early procedure which lasted was the summons, known as vocatio 
in jus, 

*'The duly was not commited to any ollftcers of the law ; there was no writ of any sort ; 
the party moving in the contemplated litigation had himself to do what was needed". ^^ 

**This mode of summons continued down to the golden age of literature and the 
classical of jurisprudence." i- 

"Tne plaintiff said, 'Whereas you have been adjudged or condemned to pay me ten thousand, 
sesterces, which sum you have failed to pay, therefore 1 arrest you as judgment debtor for 
ten thousand sesterces/ and at the sume time laid hands on him; and the debtor was not 
allowed to resist the arrest, or take proceedings {lege agere) in his own defence, but gave a 
vltidex (substitute^ to advocate his cause, or, in default, was taken prisoner to the plaintiff's 
house, and put in chains." . Gains, Institutes, IV, 21. 

9 Sohm. Roman Law, pp. 24^^250; Muirhead, Roman Law, sec. 37. 

>o "Sec. 26. Pignoris capio (distress) was employed in some cases by virtue of custom, in 

others by statute. 

Sec. 27, By custom, in obligations connected with military service; for the soldier could 
distrain upon his paymaster for his pay, called aes militare ; for money to buy a horse, called 
aes equestre; and for money to buy barley for his horse, called aes hordiaHum. 

Sec. 28. By statute as by the law of the Twelve Tables which rendered liable to distress 
on default of payment the buyer of a victim and the hirer of a beast of burden lent to raise 
money for a sacrifice to Jupiter dapalis. So, too the law of the Censors gave the power of 
distress to the farmers of the public revenue of the Roman people {piihlioani) against those 
in default for taxes (vcctigalia) due under any statute. 

Sec. 29. As in all these cases the distrainor used a set form of words, the proceeding 
was generally considered a form of statute-process. Some, however, held otherwise, 
because it was performed in the absence of the praetor and generally of the debtor; whereas 
the other forms of statute-process could only be enacted in the presence of the praetor and 
the adversary; besides, it could take place on an unlawful day dUjs nefastutf) (2 sec. 279), 
that is on a day when statute-process was not allowed." Gains, Institutes, IV, sees. 26*29 inc. 

II Muirhead, Roman Law, p. 174. 

«2 Hunter, Roman I^w, p. 968. 



SYLLABUS OF LECTURE IV. 



THE 

OOMITIA 
CURIATA 
ami the 
BBGIXNIX*;S ( 

of ROMAN 
LEGISLATIOX 



Nature 



{ 



Oouiposilion 



Jus QUIRITIUM, CoNCLl'DKD. 

A form of primitive popular assembly wliicli existed among tlie early 

Europeau nation9.i. 
Not originally sovereign but acting under the will of rex and sphqUih. 

•*A group of gentes constituted together a cvria, ten cnr%a< 
formed a * third ' or trihus, and the three 'thirds* — Ramnes. 
Tltieuses, Lucerei? — formed the State."^ 

►*• The ancient writers agree that the comitia curiata iuclude<l 
plebeians and clients as well as patricians. Not only did 
the lower classes attend this assembly, but they also voted 
in it, and constituted the majoriry."3 

Jtiut other authorities deny this.4 

/Electoral : ( -hose or at least ratified the choice of rex and other 
magistrates by lex cirnata dv impcrio.s 



Functions .. . < Legislative^ 



\ 



(Changes in mos or customary law.^ 
Declaration of War. 7 
Raliflcation of treaties.^ 



Judicial 



r Treason and similar offenses tried by rex in presence 
-l of assembly .9 
[ Heard api)eal9 in capital cases at discretion of rex,^^ 



f Met in the (oinltium, adjoining tlie fontni. 
Summoned by the curtate licior,^^ 
Presided over by rex or his succefr'sors.'^ 



^rro<*edure^ 



I 






Eonn of roffotio: '* I ask you, qnirltes, whether you will consent to, 
and r-onsider it right, thai T. Valerius be a son to L, Titus as 
rightfully and legjiliy as if born of the father and mother of the 
family of the latCer, and that the latter have the power of life 
and death over the former as father over his son. These (ques- 
tions) in the form in which T have pronounced them, thus, 
quirites, 1 aslv you."'3 

Voted by curiae. ^4. 



• Lobingier, The People's Law, ch. I ; Botsford, Roman Assemblies, ch. IX. 
^ Sohm, Roman Law, pp. 34f 35- 
3 Botsford, Roman .Assemblies, 24, 25. Cf. ;^2 
Id. 2^, et 9€tf, 



4 
5 

7 

8 

9 

10 

1 1 
14 



Id. 
Id. 
Id. 
Id. 
Id. 
Id. 



i78-i8>. 

175-7 

174-5. 
182. 

Greenidge, Legal Procedure in Cicero's Time, 8, 305, 

Botsford, Roman, Assemblies, 46^. 

Id. 

Id. 178. 

Id. 156-7: 465-7; Sohm, Roman Law, 35 
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SYLLABUS OF LECTU 



V. 



/Cfcneral Character 



JUS CIVILE 
(Law for Citizens) 



'Law of period following Servian 
reforms (B.C. 566-522 (ca, ) 

Benefits confined to cives, who might 
include plebs. 

Territorially still confine<l to the Citv 
of Rome. 



Source*! / '^^^^^ ^^ -^"^ QuiriHum 

sources - " '\iex {HtRtiite) 

'a milit«ary assembly. 
Included plebs. 
Formulating Agency : Comiha centuriata< Divided into five class- 
es, and these into 
\ centuries. 

\Coemptio, an adaptation of man 
Family Law . .1 ci patio, enabled plebs to contract 

I lawful marriages with each other. 

(Nexum necessary to enable creditor 
to seize debtor. 
Progressive measures for relief of 
debtor clnss. 



^Substa/ice^ 



d^ 



Property ..< 



Classes <^ r> '^ 

Kes nee maneipu 



Succession secured to plehs thru 
man ei patio in form of conveyance 
I to familiae emptor (trustee). 

Tried plebeians 
Api)eal Ifiy to 

eomitia eentu- 

riata. 

Which also trie<I 
V pairicians. 



^ Consuls succeed to regal juri8diction< 



LECTURE V. 



JUS CIVILE. 

A new stage begins with the cianges attributed to Servius Tullius, traditional 
sixth king of Rome, (B.C. 566-522 ca.) by which military service, and therewith 
citizenship, was extended to all landowners, among whom were some of the plebs.' All 
thus included were organized into a new assembly, the comitij centuriata, numbering^ 
five classes, enrolled according to property holdings, which gradually absorbed the 
functions, legislative and judicial, of the old patrician comitia curiata.' The jus civile^ 
as the Roman law then and thereafter^ was called, was a broader system and, tho still 
confined to the city of Rome, operated over a wider circle than previously, since it was 
the law for all citizens whether patricians or plebs. Again adapting inancipaiio to a new 
use they effected thru it a form of conveyance in trust to a party known as familiac 
emptor, who on the grantor's death would in turn convey to his heir, thus accomplishing, 
circuitously, the purposes of a will."* By such strange makeshifts was the Roman Law 
started on its process of expansion ! 

Meanwhile the rights of the latter were being extended in other ways. Prevented 
from contracting a valid marriage because the patrician confarrcatio was the only 
form recognized by law, the plebs by adapting to marriage the transaction of 

» Mommsen, History of Rome, I. I chs. V-V'^JI 
* Botsford, Roman Assemblies. 

"In the exercise of the soverefgn powers of the Roman community — except as regards 
the regulation <.f certain questions of gentile law— ihe com i7ffl CMrm^ff were now superseded 
by the new comitia, the comiiia cvniuHaUt. This fact marks the great turning-point in the 
development. A new community had come into existence, a populus Romanus consisting of 
patricians and plcbvians.*' Sohm, Roman Law, (3d. ed.) 41. 

3 See ante note i, p.13. 

4 "The testator having summoned, as is done in other cases of mancipatio, live witnesses, all 

Roman citizens of the age of puberty, and a holder of the balance, and having already 
reduced his will to writing, makes a pro forma mancipatio of his estate to a certain vendee, who 
thereupon utters these words : 'Thy family and thy money into my charge, ward, and custody I 
receive, and in order to validate thy will conformably to the public enactment (the Twelve 
Tables,) with this ingot, and* — as some continue— 'with this scale of bronze, unto me be it pur- 
chased*. Then with the ingot he strikes the scale, and delivers the ingot to the testator, as by way 
of purchase money. Thereupon the testator, holding the tablets of his will, sa\s as follows : 'This 
estate, as in these tablets and in this wax is written, I so grant, so bequeath, .so declare ; and do 
you, Quirities, so give me your attestation. These words are called the ninwupatio:' Gaius, 
Institutes, IT, 104. 

"The intention is to make the /(I Ml f/iMc cMi/C//- merely the formal owner of the estate. 
His actual duties consist in carrying out the testator's wishes and handing over the property to 
the persons named in the tabulae teslamenti. The familiae emtor is neither more nor less 
than the executor of the testator's will. 

The familiae emtor declared that in acquiring ownership in the familia by means of the 
mancipatio, he was merely acting on behalf of (i. e. as the agent of) the testator (endo m?inda- 
telam,) and consequently that he wa?, substantially, in the position of a trustee of another 
man's property (endo custodclam meam.") Sohm, Roman I.aw, (3d. ed.) 542, 543. 
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mancipatio y do visQd a ceremDiiy known as coe.nptio,^ which, as its name implies, was 
in form a purchase, and probably a survival of a much more primitive stage. ^ 

In the law of obligations progressive measures were likevvise taken for the relief 
of the debtor class ' and creditors who insisted upon resorting to the harsh remedy of 
seizing the debtor's person were required to have the debt sanctioned according to the 
forms of nexum. Recognition was also secured for another form of marriage, known 
as usus, which resembled the ''common law marriage/' and consisted in uninterrupted, 
•cohabitation for one year.** 

The Consuls, who succeeded to the regal power when the kingship was abolished 
now exercised criminal jurisdiction and from them an appeal lay to the comitia 
^cnturiata, which, tho including plebeians, might thus try patricians.^ 

^ Sohm, Roman Law, (3d. ed.) 452, 453. 

"In coemptio the right of manus over a woman attaches to a person to whom she is 
conveyed by inancipatio or imaginary sale: for the man purchases the woman who comes into 
his power in the presence of at least five witnesses, citi/ens 01 Rome above the age of puberty, 
besides a balance holder." Gains, I, 113. 

•^^ Leist, Mtarischrs jus grntinm, 125 et seq. Cf. Howard, Matrimonial Institutions. 
7 ^^uirhead, Roman Law, sees. 89-93. 

^ "A wife (not married by confarrcalio or covmptio) may avoid the husband's marital power 
resulting from usucapio of one year, by absenting herself from the conjugal domicil for three 
consectutive nights in each year." Twelve Tables, VI, 4. 

^ Hunter,Roman Law, pp. 12, 2^^. 



LECTURE Va 



NATURE - - ■< 



*♦ The basal comiiia of the republic during patricinu suiireumc.v.'' ' 



/Electoral - 



FUNCTIONS - < 



COMITIA J 
CENTURIATA ^ 



A development from the Roman mlUtnrj' organization.^ 
^Significance. 3 

/Five classes aggregating ultimately 193 centuries-4 
1 Included all citizens classified on a proi>erty basis. 
COMPOSITION - - i^Cliangeof basis from land to money (ca. 312 B.C.) advanced many 

/ to higher classes. 5 
\Latcr, classes and centuries became subdivisions of tribes. 

! Chose consuls and all higher elective magistrates.^ 
Patrum aucloritas (consent of Senate) required but by 
Maenian plebiscite (Ca. 281) had to be given before 
voting while Issue still uncertain.7 

(Lex d€ piovocaiionc (B.C. 509) the forerunner of im- 
Legislative;^ portant legislation by this comi/ia.^ 
[^Declaration of war.^ 

Appellate only.*** 
Procedure and effect. 

**ln a case subject to appeal the magistrate, after a 
preliminary inquiry (quaestio), suuunoned the people to 
coutio on the third day for a thorough examination 
(aoquisltio). Tlie trumpeter blew his horn before the 
door of the accused, and cited him to appear at daybreais 
in the place of assembly. Acting as accuser, the magis- 
trate addressed the contio and produced his w^itnesses. 
Then came the witnesses for the defence, the statement of 
the accused, and the pleading of his counsel. These pro- 
ceedings filled three contiones separated from one another 
by a day's interval. At the end of the third day's session 
the magistrate acquitted the accused or condemned him and 
fixed the penalty. In case of condemnation, the accused if 
dissatisfied api)caled. The magistrate then put his sentence 
in the form of a rogation and set a date for the comitla, 
which could be held only after an interval of a trinum 
nuudinum, anless the accused desired an earlier trial. * * * 
The penalty proposed in the rogation was not necessari- 
ly the same as at first announced; for the trial might 
bring to light facts to mitigate or to aggravate the sentence. 
The presentation of the case to the comitia by the magis- 
trate was termed the fourth accusation. If anytliing 
prevented the voting in the comitia, the accused was 
discharged, and could not be legally brought to trial again 
for the same offence excepting under a different form of 
action."»i 

.Turi-sdiction gradually curtailed by appointment (some- 
times by comitia itself) of special magistrates ami 
commissions. > 2 



^Judicial - { 



XrROCr.Dl'RK - 



'Meetings.^ 

C^onvoketl by hornblower. 
< Vote<l by classes averaging at least one hour to each.M 
; Equestrian centuries at first ** prerogative" — i.e. vot<Nl earliest 
^ the reform, lead in voting determinetl l>y lot. »5 



after 
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* Botsford, Roman Assemblies (1909) 201. 

2 Origin. "After the Romans had determined to use the centuries regularly as voting units for the 
decision of questions not purely military, they proceeded forthwith to extend the organization 
so as to inchide all the citizens. For this purpose the men of military age who were free from 
duty for the time being, or who had served the required number of campaigns — sixteen in the 
infantry or ten in the cavalry — or who were exempt on account of bodily infirmity or for any 
other reason, had to be admitted to the junior centuries, thus materially increasing their number 
and making them unequal with one another. In a state, too, in which great reverence was paid 
to age the seniors could not bz ignored. They were accordingly organized in a number of 
centuries (84) equal to that of the juniors — an arrangement which made one senior count a$ much 
as three juniors. The mechanics who were liable to skilled service in the army were then 
grouped for voting purposes in two centuries, that of the smiths and that of the carpenters, 
based on the two guilds in which these artisans were already organized^ * * * In jji^e manner 
the trumpeters {tubicinGi,lUicincit) and the hornblowers (cornicinca) were grouped each in a 
century for voting in the cotnitia, also on the basis of their guild organizations. The acoensi 
vclati, who, as we are informed, followed the army in civilian dress and without weapons, also 
received a centuriate organization. ♦ * * Lowest in rank of the supernumerary centuries 
was that of the proletarians. The government so designated those citizens who owned no land 
and hence were poor. They were exempt from military duty, excepting in so far as they served 
with arms furnished by the state. Tho few in the beginning, their number gradually increased 
till in the time of Dionysius it exceeded all the five classes together. At some time in the early 
history of the comitia ccntnriata they were formed into a century and given one vote which 
was not counted with any class but was reported after all the others.*' Id. 205-206, 207-208. 

"In this way the sm ill initial movcuKnts matic by the Servian constitution — such as, in 
particular, the handing over to the army the right of assenting to the declaration of an 
aggressive war, attained such a development that the curicH were completely a*id for ever cast 
into the ahadc by the assembly ot tho centuries, and people became accustomed to regard the 
latter as the sovereign people." Momnisen, History of Rome (Rev. cd. 1911) I, 328. 

"This change can have come to pass only in consequence of a revolution which changed the 
old sacerdotal kingdom into a military monarchy, breaking up the primeval federal constitution 
with its three tribes of Ramnes, Tities, and Luceres. its thirty curic8, its patrician houses and 
their clients, and raising the plebeians from their degraded position to the rank of Roman 
citizens. By this revolution Rome became a military power, and even when the kings were 
expelled, the military organization of the people created by them was retained and no doubt 
contributed to give Rome a superiority over her neighl)ours. The memory of the process which 
led to this great advance has been lost. * *. * These are indications of a reform caused 
by foreign influence. Yet there are not wanting traces which seem to show that the centuriate 
organization was an organic development of that of the curies— 9, theory which, however, does 
not exclu'le the possibility of forign influence to facilitate and direct the process." Ihne, Early 
Rome, 135-6. 
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development. A new conimuiity had come into existence, a populm Romanu^ consisting of 
patricia is and plebeians.'* Sohm, R ^man Lriw (3d. cd.) 41. 

Botsford, Roman Assemblies, Cii. IV* (V'l) "In the centuriate assembly eacli of the six tribal troops 
of knights had one vote, and was called, therefore, a suffragium. As the term ccnsuriaia had 
not previously applied to th-se group?, it v/as for a time witheld from them in the comitia the 
six divisions being known simply as the ser suffragia. Afterward as new voting groups were 
added to the cqultes they came to be called centuries, md thence the term extended to the old. The 
centuriate organizatio:i of the comitia did not demand the creation of suffragia scniorum, to 
correspond with the centuriac seniorum of the infantry, perhaps because the six votes in the 
comitia centuriata adequately represented ihi whole number of patricians. As the equitcs 
originally provided their own horses, they held their rank for life, not merely through the 
period of service. After the state had undertaken to furnish money for the purchase and 
keeping of the horses, the eques retained his public horse, and consequently his membership in 
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an equestrian century, long after his retirement from active duty. The increase in the number 
of equestrian votes was owing to the participation of plcbjians in the mounted service. From 
them twelvsi equestrian centuries were formed for the centuriate assembly, and added to the six 
groups already existing. This increase probably came about in the coursfe of the fourth century, 
accompanying or following the enlargement of the infantry from two to fojr legions. Thus 
the total number of one hundred an I ninety-three centuries could not have been reached till 
shortly before 269." Id. 209, 210. 

5 Id. 212. 

^ "The first act of thi centuriate assembly according to Livy, who has ce/tainly placed the beginning 
of its functi ns at the earliest possible date, was the election of the first two consuls. There- 
after these comitia not only continued to elect the consuls, but also naturally acquired the right 
to choose all elective higher magistrates, extraordinary as well as ordinary, who were entrusted 
temporarily or permanently with some or all of the consular power. ♦ ♦ • The activity of this 
assembly in elections expanded with ihe growth in the number of offices; and its importance 
was further enhanced by the opening of the patfician magistracies to plebeians. The validity 
of a centuriate elective act depended upon the subsequent curiate law, which soon became a 
mere form, and upon the patruni aactorUaa." Id. Ch. XI (I). 

7 Id. Cf. p. 331. 

8 Id. 232 et acq. 

9 Id. 177, 230—2, 239. "From the custom of the soldiers to participate in the settlement of ques- 

tions touching their interests devciloped the function of declaring war. The people, however, 
were slow in acquiring the right. * * * Only once is mentioned a fear lest the people may 
not give their consent to a war. One case of rejection is recorded, and even here the centuries 
at a second session obediently accepted the consul's proposition. The control of diplomacy 
and of the revenues by the senate and magistrates assured these powers the practical decision of 
questions of war and peace to such an extent that ratification by the assembly could ordinarily 
be counted on as certain ; and its influence decreased witli the expansion of the empire. 
Meantime, however, the idea of popular sovereignty, which was expressing itself in other 
spheres of government, effectually demanded, if only in form, some concession to the assembly 
in this field as well; and accordingly in the formula of declaration 'populus' wholly takes the 
place of the once all-important *senatus.' By sueh empty concessions the nobility rendered the 
people more docile. Thus to the end of the republic the centuriate assembly retained the con- 
stimtional right to decide questions of ai^gressive war, although in practice the magistrates 
nearly regained the place which they and the senate held during the century following the over- 
throw of kingship." Id. 230, 232. 

»" Id. Ch. XI (III) '* During the regal period, the well attested appellate function of the fomitio 
was simply precarious, depending wholly on the pleasure of the king. The Romans represented 
the advance in liberty brought by the republic as consisting partlv in the establishment of the 
right of appeal for every citizen thru the Icr de provocatione of Valerius, a consul of the first 
year of the republic — according io Ciceto the first law carried thru the comitia centuriata — 
providing that no magistrate should scourge or put to death a citizen without granting him an 
appeal to the people. * * * Not till after the enactment of the last Valerian statute did the 
people begin to enjoy in fact the privilege which had long been constitutionally theirs. The 
enforcement of the law, as in general of the rights of the citizens, was chiefly due to the plebeian 
tribunate, 'the only sure protection even of oppressed patricians', but itself a limitation on the 
jurisdiction of ihe assembly." Id. 239, — 240, 242. 

" Id. 259 — 60, 260. 

'- Id. 253 ct acq 

'3 "The centuriate assembly, having developed from the army, showed pronounced military features. 
It could not be convoked within the pomitium, ior the reason that the army had to be kept 
outside the city; before the reform it met ordinarily in military array under its officers and 
with banners displayed; the usual place of gathering was the Campus Martius." Id. 203. 
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14 "Each century casta single vote, which in historical time the majority of its mcmhtrs 

decided. The voting proceeded according lo classes; the equites were asked first, hence ihiir 
centuries were termed prerogative (piatrogalivae), then the cijjhly centuries of the first clas<. 
If the votes of these two groups were unanimous, they decided the questicn at issue; as ninety- 
seven was a majority, they had one to spare from their total number. If they disagiecd, the 
second class was called and then the third and so on to the proletarian century. But the voting 
ceased as soon as a majority was reachtd, which was often with the first class; and it rarely 
happened that the proletatians were called on to decide the issue." Id. 211. Cf. Id. 469,470. 

'5 Id. 211, 226—7. 
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SYLLABUS 



LECTURES VI and VII 



/Origin and History 



The Twelve 

Tables : 
ixtroductoky 



'Traditional account of events B.C. 462451: 
criticism. 

j^Pais and Lambert theories of 
Antiquity and! late origin, 
authenticity S Counter criticism of Girard 

1^ and Greenidge. 

Set up in the Forum before the rostris. 

Destroyed at Gallic sack of Rome, B. C. 390. 

Still formed part of Boniaii 
school boy's instruction in 
Reconstruction^ Cicero's youth. 

Embodied in works of text- 
writers and commentators, 

rXative law mostly. 

Sources ! < Perhaps some Greek law : cf. Laws of 

I, Gortyn. 



(Decemviri 



Formulating agency . . 



\Comitia centuriata. 



Vt 'haracter and Place. . 



Result of movement for intelligible statement 

of law. 
Fas became jits. 
Mos became lex. 
Mainly a code of private law. 



But contained some 
provisions relating^ 
to public law. 



f Courts (IX, 34) 
Laws nill, 27; IX. 1, 

2; XII, 5) 
Police regulations (VII. 

X.) 



VI 



THE TWELVE TABLES. 

Origin and History. 

But the most important advance during this period was the adoption of the 
''Twelve Tables" (B. C. 462-451). 

The traditional account of their origin has been briefly stated as follows : 

''Three commissioners were sent from Rome to Athens and other Greek 
states, for the purpose of inquiring into and collecting what was most useful in 
their legal systems; and we are told that Herniodorus, a learned Ephesian, then 
an exile at Rome, contributed valuable aid to the work. On the return of the 
commissioners, B, C. 452, ten magistrates, called decemvirs, were invested for 
a year with absolute power to carry on the government, and frame a body of 
laws for the republic. At first ten tables were completed and made public by 
the decemvirs, and two other tables were added the following year. These laws, 
after being approved of by the senate and solemnly confirmed in the Comitia 
Centuriata, were engraved on twelve tables, and fixed on the most conspicuous 
part of the forum." ' 

IModern historians generally reject that portion of this account which ascribes 
the Tables, or any considerable portion of them, to Greek sources. Says the great 
chronicler of the Roman Empire's Decline and Fall : 

**From a motive of national pride both Livy and Dionysius are willing to 
believe that the deputies of Rome visited Athens under the wise and splendid 
administration of Pericles, and the laws of Solon were transfused into the Twelve 
Tables. If such an embassy had indeed been received from the barbarians of 
Hesperia, the Roman name would have been familiar to the Greeks before the 
reign of Alexander, and the faintest evidence would have been explored and 
celebrated by the curiosity of succeeding times. But the Athenian monuments 
are silent; nor will it seem credible that the patricians should undertake a long 
and perilous navigation to copy the purest model of a democracy. In the 
comparison of the tables of Solon with those of the decemvirs some casual 
resemblance may be found, some rules which nature and reason have revealed to 
every society. But in all the great lines of public and private jurisprudence the 
legislators of Rome and Athens appear to be strangers or adverse to each other." ^ 
On the other hand a later investigator ^ observes : 

« Mackenzie, Rotiian Law. (7th ed.) 6. For a more detailed account see Ihne, Early Rome Ch. 
XVIII; Duniy, History of Rome, I, 331-340. 

' Gibbon, IV, ch. 44. Cf. Hunter, Roman Law, 19; Mnirhead. Roman Law, 65. 

J Greenidge, Historical Introduction to Poste's Gains, (Whittuck's ed.), XXI, XXII. 
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"The Greek influence on the Code, ** although slight, is undeniable because 
it was unavoidable. It may not have been gathered, in the way affirmed by 
tradition, by the appointment of a commission to inspect the systems of law 
of different Hellenic states; but it was, at the least, an inevitable result of the 
prolonged influence of the civilization of Magna Graecia, s to which Rome had been 
subject from the days of her infancy — an influence which successively moulded 
her army, her coinage, her commerce and her literature. Again no State, however 
self-centred, could dream of undertaking such an enterprise as a written system 
of law without glancing at similar work which had already been accomplished 
by neighbouring cities. But, in spite of the fact that some of its outline and 
a few of its ideas may have been borrowed from Greek sources, the Law 
of the Twelve Tables is thoroughly Roman both in expression and in matter." 

An interesting side light was thrown upon this question of Hellenic influence by tlie 
discovery in Crete, about a generation ago, ^ of a collection of Greek laws believed ^ to date 
from the period, of or immediately following that, traditionally assigned to the Twelve 
Tables. The Roman and Greek collections, while both dealing mainly with private law. 
and containing some provisions in common, are in other respects almost wholly unlike 

4 Citing Pais, Storia di Roma, i, 7. p, 5S4. "He describes the law Table as the result of a fusion of 
the rude national law with the more civilized dispositions of Greek culture." Id. 

5 Citing Voigt, XII Taflen, i. p, 14. 

6 " In the summer of 1884 a discovery was made in Crete, which is of great importance for our 

knowledge both of early Doric Greek and of early law. A mill-stream at Hagioi Deka ha<l 
been lately shut off, and in the bed appeared some blocks with an inscription. The occupier 
directe<l the attention of an Italian scholar— Dr. Federico Halbherr — to it, who in July lai<l bare 
and copied a part. At his request Dr. Ernest Fabricius completed the work by the beginning 
of November. They each compared their copy with the original before it was again covered 
up, and communicated their copies to one another. Dr. Halbherr's copy of the whole was 
eaited by Professor D. Comparetti, of Florence, in the Museo liaiiano di Antichila Cifl^a., 
i. pp. 233 foil, (also published .separately) ; and Dr. Fabricius published his copy in Mitthvil. d. 
deutacfien archacol. hisiituts at Athens, ix. pp. 363 foil. Dateste gave an account of it in 
Bull, de Corrcsp. HcUrn., 1885, pp. 301-317; and four editions have appeared in Germany in 
1885, each with a translation and notes. Two, by H. Lewy and F. Bemhoft, are slighter 
productions; a third, by two Bonn Professors, F. Bucheler and E. Zitelmann, contains a 
scholarly edition of the text by the former and thorough discussion of the law by the latter; 
and the last, by Joh. and Theod. Baunack, has elaborate discussions of the language. Meister 
has made some suggestions in Bezzenberger's Beitrage, x. 139 foil. ****♦• 
Hagioi Deka is near the ruins of Gortyn or Gortyna, a city mentioned by Homer, and, 
excepting Cnossus, at one time the most powerful town in Crete. As some other fragments 
of legal inscriptions have been found in the close neighbourhood of ours, it is conjectured that 
this was the site of the law-court, and that the laws lined the walls." Roby, The Twelve 
Tables of Gortyn, Law Quarterly, II, 135, 136, where a translation is set forth. 

7 " On consideration of the alphabet, of the syntactical character, and of the legal expression, the 

date of the law is placed by Biicheler and others between the Roman XII Tables and Plato's 
LatCB^ i. e. cir. 450 to 350 B. C. Zitelmann inclines to the earlier limit. * * * This Cretan 
inscription lifts us at once over centuries of tradition and careless copying to a first-hand 
knowledge of one of the earliest European codes. The Twelve Tables of Gortyn (as we may 
fitly call them) by their extent and character take the lead of all legal inscriptions, either of 
Greece or Italy." Id. 136. 



n 
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in substance as well as in arrangement,*^ and whatever similarities exist may be accountecf 
for from the undoubted fact that both derive from a common Arvan source rather than 
from any conscious borrowing by those who framed tliem. 

In recent years the antiquity, and even the authenticity, of the Roman Twelve 
Tables have been questioned by the eminent continental jurists Pais,^ Italian, and 
Lambert/^ French. But, as Sohm observes," the views of these writers have been con- 
troverted by Girard'- who * * * successfully establishes the authenticity of the 
Tables" as well by (ireenidge who maintains that 

"The style and language of the XII Tables are evidence in favor of their 
authenticity. Their style is thoroughh rugged and archaic — short pregnant 
sentences, evidently intended for the comprehension of the vulgar, and suitable 
for transmission from mouth to mouth, framed in the imperative mood"/' 

The Twelve Tables were originally set up in the Forum before the rostris^-* but 
at the sack of Rome by the Gauls (B. C. 390) they were destroyed. This did not mean, 
however, the extinction of all knowledge of their provisions, for they were embodied in 
the works of text-writers and commentators' ^ and even so late as the youth of Cicero, he 
tells us,'6 they formed part of the Roman school boy's instruction. Still this method of 
preservation was not exact nor always even satisfactory. 

*' A couple of score or so are all that can be collected of their provisions 
in what profess to be the ipsissima verba of the Tables *'.'7 

** It seems a misnomer to call the Cretan collection "Twelve Tables" for it appears to contain some 
twenty sub-divisions "and the family and family property occupy most of it." Id. 137. 

The following provisions appear to be of special interest; "16 A jud^e whatever it has 
been written he should judge according to witnesses or as denied on oath, shall so judge as 
has been "written; and in respect of other matters he shall decide on oath in reference to the 
mattecs ni contention. "17 If (a man) die, owing money or having lost a suit, if those to- 
whomsoever it t)elongs will to take over the goods, to restore for him the damages and the 
money to whomsoever owed, they shall have the goods." Id. (universal succession) 

9 fltorin de Roma (Torino, 1898-9) vol. I. 

»o La qncsiifm de t'authenticiteiles X[ I Tables (Pari?, 1902) 

>> Roman I^w (3d. ed.) 48, note i. 

>- Nouvelle revtw historiqae dv droits July and August, 1902. '*Cp. Erman's interesting report iir 
the Zfif. d. Sav. St. vol. xxiii. p. 450 ff." 

»3 The Juridical Review XVI I, 100. Cf. English Historical Review., January, 1905, 

>4 Mackeldy, Roman Law, p. 19. 

'? Muirhead, Roman Law, sec. 23. 

>f» De Lcffibus, II, 23. sec. 59. 

'7 Muirhead, Roman Law, p. 97. 
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"A fcvv barely intelligible fragments, varioasly expressed by writeis from 
four to six centuries later, and a few traditional statements, are all our real know- 
ledge".'® 

"There is unanimity as to the order and contents generally of the first 
three Tables, and the contents of the tenth ; but as regards the others there is 
considerable divergence*'.'^ 

■"S Roby, The Twelve Tables of Gortyn, Law Quarterly Rev, II, 136. 

^9 **The l)est attempt to restore the text is that by James Godefroy; (S^e Qiiatuor Pontes Juris 
Civilis, Geneva, 1653. Otto's Thesaurus, t. iii. p. i) and some additional light has been 
thrown on the subject in our days by the criticism and research of Haubold and Dicksen. 
(Haubold, lustitutiones Juris Roman Literariae, t. i. pp. 309-306. Dirksen, Sketch of the 
Efforts made for restoring the Text of the Twelve Tables. See also Ortoilan*s Institutes, t. i. 
p. 98. (Scholl, Leg. XII. Tab. reliquiae. Brims, Pontes Juris Romani. antiqui, 5th ed. pp. 
M-35. Voigt, Die XII. Tafein. Gneist, Syntagma, p. xii. et seq^ Mackenzie, Roman Law, 
(7th ed.) 6, 7. 



LECTURE VII 



THE TWELVE TABLES, CONTINUED. 

Character and Pi^ace. 

The Twelve Tables were not, as they are sometimes called/ a code; for there was 
no attempt to include in tiieni the entire body of the law on any subject/ Nor did their 
f ramers, on the whole, seek to effect a reform in the substance of the law. Their effort 
was, in the main, confined to making certain and intelligible those portions of the existing 
law which, because they were not so, had proved most oppressive.^ 

And in doing so they doubtless insured a stricter observance of certain fundamental 
principles as e. g. this — perhaps the earliest — expression of the doctrine of due process 
of law: "No one shall be put to death except after formal trial and sentence. "4 

So the mode of adoption marks a long step forward. For the Twelve Tables, 
while traditionally framed by decemvirs, were adopted and put in force by the comitia 
•centuriaia and were, accordingly, leges. Thus Rome had attained the stage of written 
Jaw ; vios had become lex. 

*'In form the laws of the tables were of remarkable brevity, terseness, 
and pregnancy, with something of a rythmical cadence that must have greatly 
facilitated their retention in the memory.' *5 

Hence it is not strange that, as we have seen,^ they were made to serve the purpose 
of a text book. 

* Strikingly inaccurate is the sententious phrase with which Maine opens his "Ancient I*aw'': 
" The most celebrated system of jurisprudence known to the word, began, as in ii ends, with a 
Code." For, in addition to the point slated in the text, the Roman L^w began long before the 
Twelve Tables and continued long after Justinian. 

-2 *' It seems clear that many brandies of jt (the law) were dealt with in the Tables only incident- 
ally, or with reference to some point of detail. The institutions of the family, the fundamental 
rules of succession, the solemnities of such formal acts as mancipation, nc-ram and testaments, 
the main features of the order of judicial procedure, and so forth — of all of these a general 
knowledge was presumed, and the decemvirs thought it unnecessary to define them." Muirhead, 
Roman Law. p. 96. 

"5 ** What they had to do was to make the law equal for all, to remove every chance of arbitrary 
dealing by distinct speciMcation of penalties and precise declaration of the circtimstances under 
which rights should be held to have arisen or been lost, and to make such amendments as were 
necessary to meet the complaints of ihe plebeians and prevent their oppression in the name of 
justice. Nothing of the customary law, therefore, or next to nothing, was introduced into the 
Tables that was already universally recognized as law, and not complained of as either unequal, 
indefinite, defective, or oppressive." Id. 

•* The purpose was not so much to alter the law, as to fix, definitively and in writing, a 
law which should be the same for both orders." Sohm, Roman l^w (3d. ed.) 52, 53. 

-• Table XII, law 6. 

s Muirhead, Roman Law p. 100. 

6 Ante p. 31 



■ • 



- 34 — 

Livy^ calls them fans omnis publici privatiqiie juris; corpus otnnis Roinanr 
J arts y 

But another has said : 

"The laws of the Twelve Tables were of less importance in the history of 
the development of Roman law than the institutions by which they were carried 
into execution. "8 

As a whole the Twelve Tables, like the ( ibrtyn laws, may be characterized as a 
compilation of private law but some of their provisions^ relate also to public law. 

7. 111,34. 

^. Stephen, History of the Criminal Law I, 1 1. 

9. E.g. those pertaining to courts (IX, 34) laws (V^LII, IX, 1.2; XII, 5) and police regulations^ 
(VII. X). 



LECTURE VIII 



THE TWELVE TABLES, CONCLUDED. 
Conjectural Text. 

TABLE I 
de in jus vocando. 



/. Si in jus vocaf, ni i1, antestaior; 
igitur cm capita. 

2. Si calvitur, pedemve strait, manum 
endojaiito. 

J. Si morbus aevitasve vitium escit qui 
in jus vocabit jumentnm da to; si nolet- 
arceratn ne sternito. 

4. Assidno vindcx assiduus esto; pro, 
letario quoi quis volet inndex esto. 



5 Rem ubi pagunt, orato, 

6, Ni pagunt, in comitio aut in foro 
ante meridiem causam conjicito, quom 
pi r Grant ambo praesentcs. 

7. Post meridiem praesenii litem ad- 
dicito. 



It one summon another before the magis- 
trate, and the latter refuse to go, let the 
plaintiff take witnesses and arrest him. 

If he attempt evasion or flight, let the 
plaintiff lay hands on him. 

If he is prevented by sickness or old age, 
the plaintiff shall provide a vehicle, but he 
need not provide a covered carriage, unless 
he choose. 

A freeholder (or tax payer) shall give a 
freeholder as surety of his appearance; one 
of the proletariat may give any one who 
may choose to be surety. 

If the parties agree to settle, let then the 
matter be so settled. 

If they do not settle, let the magistrate 
hear the cause before noon in the Comitium 
or the Forum, with both parties present. 

After noon if one is in default let the 
magistrate decide in favor of the one who 
has appeared. 



8. Sol occasus suprema tempestas esto. Let sunset end the session. 

$;. Fades — subvades. Sureties for reappearance shall be given. 

I. The text here followed is that of Ortolan (following Dirksen and incorporated into Howe's 
Civil Law (pp. 47-59) combined with and corrected by that adopted by Hunter, (Roman Law pp.17-22) 
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TABLEII 
de 



/. 



2* 



Morbus sonticiis static dies 

cum hoste quid horum fuU unum, 

judici, arhitrovey reove, dies diffisus esto. 

J. Cui testimonium dcfuerit, is tertiis 
dicbus ob portum obvagulatum ito. 



(Supposed to refer to stake to be deposit- 
ed by each litigant). 

A dangerous illness. . . .or a day fixed for 

the hearing of an alien's case If any 

of these occur to judge, arbiter or party, 
let the case be postponed. 

Let him who needs a witness summon 
him for the third market day thereafter, by 
calling aloud at his door. 

Even larceny may be the subject of 
compromise. 

TABLE III 
de rebus 



/ y/iris confessi rebusquc jure judicaiis 
triginta dies justi sunto. 

2. Post deinde manus injcctio esto, in 
jus ducito. 

J. Ni judication facit, aut quips endo 
€m jure vindicit, secum duetto; vincito, aut 
nervo, aut compedibus, quindecim pondo 
ne majorey aut si volet minore vincito, 

4. Si volet sua vivito; ni suo vivit, qui 
em victum habebity libras f arris endo dies 
data; si volet, plus dato. 



6 Tertiis nundinis partis secanto; 

si plus minusve secueriut, se fraude esto. 



For the payment of an admitted debt, or 
an amount adjudged, let the debtor have 
thirty days of grace. 

Such time having elapsed, let the debtor 
be seized by manus injectio and brought 
before the magistrate. 

Unless he pay or unless some one will 
guarantee the debt, let the creditor take him 
away and bind him with cord ; or with fet- 
ters not exceeding fifteen pounds in weight 
or less at the discretion of the creditor. 

Let him be free to live at his own expense; 
if not let the creditor who keeps him bound 
give him a pound of bread a day, or more 
if the creditor choose. 

(A rule that the debtor might be kept in 
bonds for sixty days and then the amount 
of the debt publicly proclaimed.) 

A rule that after the third market day the 
debtor might be sent or sold beyond the Ti - 
ber ; and the creditors might divide his body, 
and that any one cutting any more or less 
than his share^ should be deemed guiltless. 



2. Cf, the judgment in Shylock v. Antonio (Merchant of Venice.) 
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/. 



J. Si pater filium ter reniifnduot, filius 
a patre liber esti. 



TABLE IV 

de patria potestate. 

Monsters or deformed children may be 
put to death. 

Paternal power over children during 
their life to imprison, beat, or even kill 
them, even if they hold offices of state. 

If the father sell his son thrice let the 
son be free. 



Rule that a child born within ten months 
after death of mother's husband is pre- 
sumed legitimate. 



TABLE V 
de hereditatibus et tutelis. 



^. 



?. Uti legassit super pccunia tutelave 
suae rei, ita jus csto, 

4. Si intestato moritur, ci suns Mercs 
nee sit adgnatus proximus famiiiam liabcto, 

5. 5*/ adgnatus ncc escit, gent His familam 
nancitor, 

6, 

7. 5** furiosus est, agnatorum gentilinm- 
que in ea pecuniaquc ejus poiestas csto. 
Ast ci custos ncc escit, 

8. Ex ea famila /// earn famiiiam. 



JO, 
TI, 



Females (except vestal virgins) consider- 
ed as under perpetual guardianship. 

Mancipable things belonging to a woman 
under guardianship of her agnates are not 
subject to usucapio unless she deliver 
them with the authorization of her guardian. 

Provisions of a will concerning property r 
or guardianship of family shall be the law. 

If one die intestate and without suus 
haeres let his nearest agnate succeed. 

If there be no agnate let the gentiles 
succeed. 

(A rule that if no guardian is named by 
will, the agnates shall bo lawful guardians.) 

Let the lunatic, if he have no curator, be 
in person and property under charge of his 
agnates, and in default of such, his gentiles. 

( Referring, perhaps, to the rule that if a 
freedman die intestate and without suusr 
haeres, his patron succeeds). 

Debts due by or to the deceased arc 
divided by law among the heirs according 
to their shares in the inheritance. 

Partition among heirs regulated by the 
action familiae cxiscundae, 

A slave manumitted by will on condition 
of paying the heir a certain sum may, if 
sold by the heir, obtain his freedom by 
paying such sum to the vendee. 
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TABLE VI 
de dominio et psssessione 



/. Qtium nexum faciei tnancipiumque 
uti lingua nuncupassit, ita jus esto. 



When one has observed the forms of 
ncxum and fnaiicipium, let ihe words used 
constitute the law between the parties. 

One who refuses to abide by such words 
penalized in double damages. 

5. Usus auciontas fundi biennium I^et the ac(|uisition of real estate be by 



caetcrar im omnium {annuus,) 



4^ 



5- 
6, 



Adversus hostcm aetcrna auctoritas. 
Si qui in jure munum conserunt. 



8. Tignum junctum aedibus vineaeque 
et concapet, nc solvito. 



9. 



JO. 

£runL 
II. 



Quandoquc sarpta, donee dempta 



T ^ 



possession of two years ; of other property 
by one. 

A wife (not married by confarreatio or 
coemptio) may avoid the husband's marital 
|X)wer, resulting from usucapio of one year, 
by absenting herself from the conjugal 
domicil for three consecutive nights in 
each year. 

Against an alien a claim is perpetual. 

If there be a contest before a magistrate 
by manuum consertio ^ as to property let 
the magistrate leave the actual possessor in 
provisional possession. 

But if there be a contest concerning 
personal liberty, provisional possession 
should be decreed in its favor. 

Let not him whose timber has been used 
by another in building a house or to support 
vines teur it away. 

But in such case let him who used the 
materials belonging to another pay double 
for them. 

And if such materials become detached 
their owner may take them. 

The property in a thing sold and delivered 
is not transferred to the buyer until he has 
paid the price, or otherwise satisfied the 
vendor. 

Let conveyances by mancipatio and in 
jure cessio be held valid. 



3. A fictitious combat. 



I 



d 
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TABLE VII 

de jure aedium et agrorutn 

Let a clear space of two and a half feet 
be left around each house. 

If a man plant a hedge between his own 
land and his neighbor's let him not go 
beyond his line; if he build a wall let him 
leave a foot of space; if he dig a ditch or 
trench let him leave a space e(|ual in 
breadth to the depth of the excavation and, 
if a well, six feet; olives and fig trees must 
not be planted nearer to the line than nine 
feet, and other trees five feet. •♦ 



J. HortiiS . . .. haeredinm . . . iugurium 



3. Si jurgapit. , . . 



6, 



<9. Si aqua phivia nocet. 



V. 



JO. 



4 Ascribed by Gains to Solon's Co^le. 
s Cf. common law right of recaption, 



Garden .... small estate. . . . grange. . . . 
Regulations concerning these subjects. 

Between fields of neighboring proprietors 
let a space of five feet be reserved for turn- 
ing the plough — which shall not be subject 
to HSHcapio, 

If neighlx)ring proprietors cannot agree 
as to boundaries, let the magistrate appoint 
three arbitrators. 

A rural servitude over the property of 
another is eight feet in width in the direct 
course and sixteen feet in the bends. 

If the way be not kept in order by neigh- 
boring proprietors one may drive his vehicle 
where he finds it necessary. 

If rain water, artificially diverted by 
another from its natural channel, threatens 
injury to one's property, the latter may 
bring an action aquae pluviae arcendac and 
obtain compensation for damages so incur- 
red. 

When the branches of one's tree over- 
hang a neighboring property, let them be 
trimmed up to a height of fifteen feet from 
the ground. 

One may enter upon his neighbor's land 
and gather fruit which has fallen from his 
own tree. 5 



1 



J. 

2. Si mcfnbrufn rupit, ni cum eo pacit, 
talio esto. 



4, Si injuriam faxit altcri vi(jinfi qnm- 
que aeris pocnac sunto. 

5. Rupitias sarcito 



6. 



7- 



8. Qui friKjcs cxcantassct nez'e alic- 

nam secjctem pellcxer\s. 



TO. 



II. 



/?. Si nox fiirtttm factum sit: si im 
Gccisit, jui e caesiis eslo. 



i^. 
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TABLE VIII 
de deltctis 

Capital punishment prescribed for libel. ^ 

Against him who destroys the limb of 
another and does not compromise, let there 
be retaliation in kind. 

For the breaking of a bone of a freeman 
the penalty is three hundred asses; of a 
slave one hundred and fiftv asses. 

For injury or insult to another, the 
penalty is twenty-five asses. 

Let accidental damage done to another l>e 
repaired by him who is in fault. 

If damage is done by a quadruped let its 
owner repair the damage or surrender the 
animal. 

An action lies against one who lets his 
flock feed in another's field. 

He who by enchantment blasts the crops 
of another or draws them from one field to 
another (penalty). 

Penalty of death for nocturnal trespass 
and theft of crops, if committed by a persou 
of the age of puberty. If below that age 
to be scourged. 

Wilful burning of buildings of another 
punished by burning to death. Negligent 
burning to be compensated for. One too 
poor to pay such damages to be punished 
moderately. 

Penalty of twenty-five asses for each tree 
of another wilfully cut. 

A nocturnal thief may be killed m the 
act. 

But a thief surprised in the day-time 
may not be killed unless he resist with 
arms. 



'*. Verses imputing crime or immorality. 
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14- 



^5. 



j6. Si adorat furto, quod ncc manifest urn 
escit, 



i8. 



19. 



20. 



21. Paironus si clienii fraudem fecerit, 
sacer esto. 

22. Que se sierit testarier libripensre 
juerity ni testimonium fariatur improbus 
intes abilisque esio. 



^Z- 



Qui malum carmen iucantasset . 
malum venenum. 



25 



»6. 



A thief taken in flagrante delicto should 
be scourged and delivered over in bondage 
to the owner of the stolen property. If he 
IS a slave he should be scourged and cast 
from the Tarpeian rock. If under the age 
of puberty he should be scourged and made 
to pay the damage. 

(Describes the ceremony of searching for 
stolen property with no clothing but a linen 
cloth around the loins and with a platter in 
the hand.) 7 

If one institute an action for a secret theft 
. . • (let there be double damages. ) 

(A provision for prescription acquirendi 
causa) 

Rate of interest limited to one per cent per 
month, with quadruple penalty for usury. 

A double penalty for breach of faith by a 
depositary, 

A right of action given to any one to re- 
move unfaithful guardians ; and double pe- 
nalty against guardians who appropriate the 
property of their wards. 

^If a patron defraud his client let him be 
devoted to the gods. 

If a witness to an act or mancipatio re- 
fuse to testify let him be infamous, incapa- 
ble of testifying himself , and unworthy of 
having testimony given on his behalf. 

A false witness shall be hurled from the 
Tarpeian rock. 

One who slays another accidentally shall 
provide a ram to be sacrificed in his stead. ^ 

Incantations and poisonings punished by 
death. 

Seditions assemblies at night, in the 
city, punished by death. 



7 Aristophanes' "Clouds' contains an allusion to a similar ceremony indicating its existence 

among the Athenians. 

8 Hunter, Roman Law p. 21. But of. Howe, Civil Law p. 56. 
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.. 7 Members of collegia empowered to make 

rules for their government, provided they 
be not contrary to law.^ 

TABLE IX 

de jure publico 

^. Special legislation for individuals 

prohibited. 

.2. The comitia ccnturhia alone have the 

right to render judgments concerning a 
citizen's caput. 

9. A judex or arbiter who receives a bribe 

shall be punished with death. 

/. Appointment of quaestores parricidii, 

and provision for appeal to the comitia in 
criminal cases. « 

5. Penalty of death for one who stirs up an 

enemy against the Roman people or 
delivers a citizen to the enemy. 

6. No one shall be put to death except after 

formal trial and sentence.'** 

TABLE X 

de jure sacro 

/. Hominem mortuum in tirbe no Let no corpse be buried or burned with- 
sepelito, neve urito. in the city limits. 

2, Hoc plus ne f actio . . . .Rogum ascia Make no unnecessary display (at 
ne polito. funerals). Do not smooth the wood of 

the pyre with the axe. 

9. (Further sumptuary restrictions in 

regard to funerals). 

/. Muliers cjenas ne radunto; neve Let not the women disfigure their faces 
lessum fiincris ergo habenio, nor display immoderate grief. 

5. Ifomini moriuo ne ossa legito, quo Do not collect the bones of the dead in 
post funus faciat. order to make a funeral (except for those 

who died in battle, or in a foreign land.) 

6. (Further sumptuary regulations to 

prevent extravagant expenses at funerals) . 

9 " An important aspect of the Public Law of the Twelve Tables is the guarantee of the right 
of free association, provided that it have no illegal intent. While nocturnal gatherings 
{vortuH nocturni^ are prohibited, the formation of gilds (coUeffia) is encouraged.*' 
Crecnidge, Historical Introduction to Poste's Gaius, xxiv. 

»'> (Due process of law.) 
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7, Qui coronam parit ipse, pecuniave 
€JHS, virtutis ergo duitor ci. 



8, 



g. Neve aiirum addito, Quoiauro 
denies vincti escunt, ast im cum illo 
sepelire urerve fraude esto. 

lo. 



II, 



If one by himself, his slaves or his horses 
have gained a crown, let the honor be ac- 
corded to him (at his funeral). 

No person shall have more than one 
funeral, nor more than one bier. 

Add no gold; but if the teeth of the 
dead are fastened with gold; it may be 
buried or burned with the remains. 

No funeral pyre or sepulchre shall 
be placed within sixty feet of another's 
property without his permission. 

Property in a tomb not to be acquired by 
mere usucapio, or prescription. 



/. 



shall not intermarry with 



5. 



II 



TABLE XI 

Supplementary 

Patricians 
plebeians. 

TABLE XH 

Supplementary 

Pignoris capio lies for the price of a 
beast sold as a sacrifice, or employed to 
earn money therefor. 

If a slave commit a theft or other tort. . 
master to be held in noxal action. 

If one possess in bad faith, let the 
magistrate in the cause appoint three 
arbiters and on their decision let such 
possessor be condemned in double the 
fruits. 

A thing which is the subject of litiga- 
tion, shall not under a penalty of twice 
its value be dedicated to sacred uses. 

Laws enacted by the people repeal prior 
inconsistent ones. " 

Greenidge calls this " the most typical and important utterance of the Tables which shows 
hoy^ little the Decemvirs regarded their own work as final, how little they were affected 
by the Greek idea of the unaltcrability of a Code — of a Code forming a perpetual back- 
ground of a Constitution — in fact, by the idea of a fixed or written Constitution at all. It 
is an utterance that expresses the belief that law is essentially a matter of growth." 
Historical Introduction to Poste's Gains, xxiv. 



2. Si servus furtum faxit noxiamve 
nacnit, 

J. Si vindiciatn falsam tulit rci si 

velitis tor (sive litis praetor) arbitros 

tres dato : eorum arbitrio fructus 

diiplione damnum decidito. 



SYLLABUS OF LECTURE IX 



fThe plebeian assembly; i>erliaps a continuation of 

concilium plehis, * 
Recognized and exaltetl, if not created, by leges Vaicnac 
ct Honoratiae (Roman Magna Cliarta) B. C. 449. 

^Formulating I , . , . . , ^ | Quaestores, 

Agency : <^ Electetl inferior magistrates, e. g. J ^g^n^^ 



PROGRBSS OF 

Jus Publicum < 



Comiiia 



i rib Ufa 






Honores open- 
ed to plcbs 



Appellate jurisdiction from magistrates confirmed. 
Acquired a certain control over Senate. 
Auctoritas patrum not required after lex Hortensia 
. (B. C.287.) 

f Duties at first judicial but later 
financial. 
( 1. Quaestorship < Oldened to plebs B. ( ■. 421. 

In 410 three out of four quaestores 
were plebs. 

{Extension to [debs proposed B.C. 445. 
„ „ „ authori25ed by lex 

Licinia (B.C.3«7.) 
First plebeian consul B. C. 366. 

( Establishes! B. C, 443. 

'Enrollment and assessment 
of citizens. 
, f J Nomination of Senators etc. 
'""^^^ Custody of public propi-rty 
and money. 
.Supervision of publicinorals. 

First plebeian censor B. C. 351. 
One censor rcquir<*d to be plebeian l)y 
, leges Pnbliliac B. C. 339. 

!An ofiPshoot of the consulship. 
Duties mainly judicial. 
First appointed B. (\ 3G7. 
Opened to plebs B. C. 337. 

,.. , . 1 A sort of building insi)ectorship. 

5. Aedileship j opp^^ed to plebs B. C, 304. 

' Guardians of national religion. 
Custodians of fas and later of jus. 
Opened to plebs by lex Ogulnia B. C. 

300. 
Originally 3 pontiffs; later 7 and !). 
First plebeian pontifex nuiximus 

(Tiberius ('oruncanius-') B. C. 25.'^ 



3. Censorship < 



4. 1 



^ (;. Pontifical J 
^ College ^ 



1. Muirhead Roman Law, sec, 17. 

2. Howe's Civil Law (2nd Ed.) p. 73- 



LECTURE IX 



PROGRESS OF JUS PUBLICUM 

TiiK P1.EBS AND This Romax Offices. 

The later Roman law^ distinguished sharply between jus privatum, pertaining 
to the rights and duties of individuals inter se, and jus publicum, relating to the 
organization and administration of the state. The present work is concerned almost 
entirely with the former but in order to follow its development it is necessary to 
consider, in some degree, the latter and especially the law relating to officials which had 
an important, indirect influence upon jus privatum. 

In tlie earliest period all offices,^ like all other privileges, were confined to the 
patrician class. The key to the early history of republican Rome is the struggle of the 
plebs which finally resulted in overthrowing this monopoly of privilege. And nowhere 
is that struggle, in its successive stages, more graphically marked than in the slow but 
steady admission of the plebs to honores or offices. 

The Quaestorship. The first breach in the wall of patrician exclusiveness 
was the opening of the quaestorship. "The quaestors'* observes Reich*^ "originally two, 
since 421 B.C. four, since 267 or 241 eight, and later on even twenty (under Sulla) and 
forty (under Caesar) — were at first assistant judges in criminal cases but in historic 
times chiefly officials of the Exchequer, who guarded the bullion and money of the state, 
collected the taxes and other sums due it for leases, tribute, etc. They were also the 
constant assistants of generals in the field and of piovincial governors." 

The original quaestors were, of course patricians. But *'as early as 421 plebeians 
had been allowed to reach the lowest rung in the ladder of office, the Quaestorship; they 
thus received the power, as urban Quaestors, to prosecute all who were accused of 
capital oflfences, to administer the public treasure, and keep charge over certain of the 
public documents; or, as military quaestors, to manage the finances of the army and 
direct the commissariat."^ 

By 410 B. C. the plebs had succeeded in dominating the quaestorship, three out ol 
the four incumbents of the office being of their order. 

The Consulate. But the great plebeian objective was, naturally, the consulate, 
successor of the kingship and repository of regal power. And "the consuls were not 
a whit less powerful than these [kings] had been. For they had the same impcrinm, 
conferred in the same way ; and in virtue of it they might make and enforce what decrees 

t ''Ihijiis atiuHl (Juiu sunt pos/7/o/ic.y, pnhUcum et privatum. Puhliiuim jua est quo! ad stalum rei 
Romanac spvctat, privatum qnoit ad simjuhnum atilitatcm: f^unt tiiim quavilam pnhlicc utilia, 
fitiacdam priratim.'' Justinian's Digcsta, U. 1, 11. 

This, of course, refers to offices recognized by law. "Put wc may wel! ask if it is likely that the 
plebeians who, as we have just seen, formed a separate community for themselves, had before 
that time no sort of organization of their own and no officers to regulate their affairs? It 
seems highly probable that the plebeians were not without such special plebeian magistrates, 
and if so, it seems most natural that ihese magistrates were no other than those tribunes and 
aediUs whom they chose as their legal patrons." Ihne, Early Rome, 143, u\[. 

3 General History of the Western Nations, 11, 56, 57. 

4 Ferrero, Greatness and Decline of Rome, (Am. ed. igo(j) I, 11. 



— 44b — 

they pleased, with little chance of impeachment on demitting office, so long as they were 
responsible only to the comitia of the centuries and had done nothing to impair the 
privileges or offend the prejudices of those by whom they had really been elected.*''' 

"In the place of a king for life" says another eminent authority*^ *'tvvo annual 
chief magistrates were appointed under the name of 'praetors/ which name was afterwards 
changed into that of 'consuls/ To these annual magistrates the power of the kingly office 
was transferred undiminished, as were also the insignia of the kings. The change seemed 
slight; yet it was most important. For by the limitation of the office to a short period 
of time, the Romans secured the personal resix)nsibility of their chief magistrates, which 
is the most essential part of republican government. During his term of office a magistrate 
could not have been subject to a criminal prosecution and punishment without derogating 
from the majesty of the state, as represented by him, and without danger to the safety 
of the republic itself. But his term of office being over, the consul became a private 
citizen, and was amenable to the laws. * * * 

''The second modification in the office of chief magistrate was its partition among 
two colleagues, equal in every respect in rank and power. This measure, which 
necessarily impaired to some extent the unity and vigour of the executive, was adopted as 
a precaution against the abuse of authority. Not satislied with the limitation of the office 
to a short annual period, the Romans desired a guarantee for their liberty even during 
that period, and they expected to find it in the control which one consul might exercise 
ever the other. Each of them was entrusted consequently with the right of 'intercession.' 
i.e. he could place his veto on any official act of his colleague." 

"The two consuls" * * declares Reich^ ''were the highest regular 
dignitaries in republican Rome. The year was designated by their names. Each 
of them might appoint a dictator. They submitted bills to the assembly; issued 
edicts; convoked and presided over the Senate, whose consulta they carried out. 
Before the institution of the praciura the consuls were tlie judges; after that time 
they could still administer jurisdiction on non- contentious points of law — e.g. 
manumission of slaves, adoption or emancipation of house sons, and even in 
criminal matters they not infrequently had jurisdiction. Religious functions were 
also amongst their duties — such as the arrangement of sacrifices, expiation of 
the divine wrath manifested in prodigia, etc. Their military functions were 
paramount." 

An attempt to open this powerful office to the plebs was made soon after the 
enactment of the Twelve Tables, and, while not successful it resulted in some concessions. 
The lex Canulcia of B.C. 445, the same which extended the right of connubium to the 
plebs, provided for military tribunes with consular powers and elected by the comitia 
centuriata.^ 

"The question naturally occurs/' remarks Mommsen,^ "what interest the 
aristocracy could have — now that it was under the necessity of abandoning its 
exclusive possession of the supreme magistracy and of yielding in the matter — in 

s MuirlKad, Roman Law (2nd ed.) 80. 

^ Ihnr, F.arlv Rome. 117, 1 18. 

7 Reich, (Vneral History of the Western Nations (igO""^) II, 5^^- 

8 See arifr note 2. 

9 History of Rome (Rev. ed. igu) I, 372, 374- 
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• 

refusing to the plebeians the title, and conceding to them the consulate, under 
this singular form? But, in the first place, there were associated with the holding 
of the supreme magistracy various honorary rights, parlly personal, partly 
hereditary. * * * Of greater political importance, however, than the refusal of 
the ins imaginum and of the honour of a triumph was the circumstance, that the 
exclusion of the plebeians, sitting in the senate, from debate necessarily ceased in 
respect to those of their number who, as designated or former consuls, ranked 
among the senators whose opinion had to be asked before the rest; so far it was 
certainly of great importance for the nobility to admit the plebeian only to a 
consular otfice, and not to the consulate itself/' 

But the struggle of the plebs for full admission continued and, over a half century 
later, eventuated in tlie famous Kicinian Rogations or demands which included inter alia 
the following: 

'*First, to abolish the consular tribunate; secondly, to lay it down as a rule 
that at least one of the consuls should be a plebeian; thirdly, to open up to the 
plebeians admission to one of the three great colleges of priests — that of the 
custodiers of oracles, whose number was to be increased to ten.*^ ♦ ♦ * 

After a long struggle — it is said of eleven years — the senate at length gave 
its consent and they pasbcd in the year 387 A.U.C. (367 B.C.) 

With the election of the first non-patrician consul — the choice fell on one 
of the authors of this reform, the hte tribune of the people, Lucius Sextius 
L'aleranus— the clan-aristrocracy ceased both in fact and in law, to be numbered 
among the political institutions of Rome."*' 

The Censorship. Another important office to which the plebs were meanwhile 
turning their attention was the censorship. 

"The two censors were established in 443 (435, Mommhen) B.C. They 
had mainly two functions: (a) taking the census together with the taxation of 
the citizens and the appointment of Senators; (b) the moral control of the 
citizens. They had no impcrium. Being irresponsible they could not act unless 
both were agreed on a measure; and if one of them was prevented from acting, 
either by death or any other cause, the other had to abstain from all censorial 
activity. The census was taken every fifth year, sometimes every fourth. Every 
citizen JM* juris * * was obliged to declare on oath what property he owned. On 
the census thus taken taxation was based. Census taking was terminated by a 
religious ceremony called the lustrum after which the censors ceased to be 
officials. * * The censors were the financial executive of the Senate. 

Regarding the moral coercion practiced by the censors, it is sufficient to 
say that in case of private or public immorality, excess or lawlessness of any kind, 
the censors could affix a nota to the name of a citizen on the lists of the census, 
and thereby materially damage his reputation (exisiimatio) or remove him from 
a higher to a lower voting class (tribus),*'^^ 

to History of Rome (Rev. eel. 1911) I, i^f 38r. 

»» Id. 382. 

12 Reich, General Histor\ of Western Nations (190S) II, 50 el scq. 
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lu 351 B.C. both censorships were thrown open to the plebs and by the leges 
publHiae of 339 one censor was required to be a plebeian.^' 

The Praetura. But the office which was to exercise the most extensive in- 
fluence npon the development of Roman law was the praetura. This was an off- 
shoot of the consulate. Indeed, as we have seen, the consul was at first called praetor. 

"Under the pretext that the nobility were exclusively cognizant of law. 
the administration of justice was detached from the consulate when the latter had 
to be thrown open to the plebeians; and for this purpose there was nominated a 
special third consul, or, as he was commonly called, a praetor."** 

"The two praetors, altho occasionally the generals of Roman armies, were 
chiefly judicial magistrates, especially for civil but also for criminal cases. Their 
number was subsequently increased, first to four(227 B. C.)then tosix(i97 B. C.) 
and finally, under Caesar, to sixteen. Since the time of Sulla they became, 
after the expiration of their year of office, governors of provinces under the title 
oi ptopraetores. Previously provinces had been governed by praetors proper."** 

The office was opened to the plebs in 337 B.C. and we shall soon see how 
important it became. 

The Aedileship. When the plebeian tribunate was recognized and vested 
with consular power by the lex Camileia there were attached thereto as assistants of 
the tribunes two aediles with minor judicial functions and acting also as custodians of 
certain state archives and buildings. i* Later when the consulate was opened to the 
plebs the patriciate sought to reserve some of its prerogative for themselves by creating 
a similar office of their own. 

"The supervision of the market and the judicial police duties connected 
with it, as well as the celebration of the city-festival, were assigned to two newly 
nominated aediles, who-by way of distinction from the plebeian aediles-were 
named from their standing jurisdiction 'aediles of the judgment seat' {aediles 
airules),''^"^ 

»3 Monimsen, History of Rome (Rev. ed. 191 1) I, 383. 

*'It was to no purpose that once more a patrician augur detected secret flaws, hidden from the 
eyes of the uninitiated, in the election of a plebeian dictator (427), and that the patrician censor 
did not, up to the close of our present period (474\ permit his colleague to present the solemn 
sacrifice with which the census closed; such chicanery served merely to show the iH humour of 
patricianism." Id. 384. 

»4 Id. 383. 

»5 Reich, General History of the Western Nations, (1908; II, 52. 

\(* Momm.sen, History of Rome (Rev. ed. 191 1) I, 351, 369. 

*'That the plelieian aediles were formed after the model of the patrician quaestors in the same 
way as the plebeian tribunes after the model of the patrician consuls, is evident lx)tli as regards 
their criminal functions (in which the distinction between the two magistracies seems to have 
lain in their tendencies only, not in their jx)wcrs) an<l as regards their charge of the archives. 
The temple of Ceres was to the aediles what the temi)le of Saturn was to the quaestors, and from 
the former they derived their name. Significant in this respect is the a enactment of the law 
of 305 (Liv. iii, 55^ that the decrees of the senate should be delivered over to the aediles there." 
Id. 354» 355 note. 

17 Id. 383. 
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But this device was but briefly effective. Plebs were soon allowed to hold the 
curule aedilesbip alternately with patricians and in 304 B. C. it was opened completely 
to the plebs. 

The Pontifical CoUege* This was the last of the patrician strongholds to which 
the plebs were admitted. Th^ poniifices (bridge builders^®) observes Mommsen» 

"Derived their name from their function, as sacred as it was politically im« 
portant, of conducting the building and demolition of the bridge over the Tiber. 
They were the Roman engineers, who understood the mystery of measures and 
numbers; whence there devolved upon them also the duty of managing the calen- 
dar of the state, of proclaiming to the people the time of new and full moon and 
the days of festivals, and of seeing that every religious and every judicial act took 
place on the right day. As they had thus an especial supervision of all religious 
observances, it was to them in case of need— >on occasion of marriage, testament, 
and adrogatuh^\\\9L\.X\\^ preliminary question was addressed, whether the business 
proposed did not in any respect offend against divine law; and it was they who 
fixed and promulgated the general exoteric precepts of ritual, which were known 
under the name of the *royal laws.*^^ Thus they acquired (although not 
probably to the full extent till after the abolition of the monarchy) the general 
oversight of Roman worship and of whatever was connected with it — ^and what 
was there that was not so connected? They themselves described the sum of 
their knowledge as 'the science of things divine and human.' In fact the 
rudiments of spiritual and temporal jurisprudence as well as of historical 
recording proceeded from this college. For all writing of history was associated 
with the calendar and the book of annals; and, as from the organization of the 
Roman courts of law no tradition could originate in these courts themselves, it 
was necessary that the knowledge of legal principles and procedure should be 
traditionally preserved in the college of the pontifices, which alone was 

competent to give an opinion respecting court-days and questions of religious 
law/^20 

*' The pontifices who were wont to be consulted by the people regarding 
court-days and on all questions of difficulty and of legal observance relating to 
the worship of the gods, delivered also, when asked, counsel and opinions on 
other points of law, and thus developed in the bosom of their college that 
tradition which formed the basis of Roman private law, more especially the 
formulae of action proper for each particular case. A table of formulae which 
embraced all these actions, along with a calendar which specified the court-days, 
was published to the people about 450 (A.U.C.) by Appius Claudius or by his 

«8 Froni/^«5 (bridge) and /ado (to make) **/^ns originally signified not 'bridge' but 'way' generally, 
and pontifex therefore meant 'constructor of ways.' '* Mommsen, History of Rome (Rev. ed. 
191 1) I, 218 note. 

>9 *The nucleus of the so-called legen regiae was a probably not much more recent [than the 
Twelve Tables]. These were certain precepts chiefly of a ritual nature, which rested upon 
traditional usage, and were probably promulgated to the general public under the form of royal 
enactments by the college of pontifices, which was entitled not to legislate but to point out the 
law." Id. ir, 112. 

•o Id. I, 219, 220. 
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clerk, Gnaetis Flavius. This attempt, however, to give formal shape to a 

science that as yet hardly recoguized itself, stood for a long time completely 
isolated.' *2i 

In these ancient and s»cred offices the patricians intrenched t<k the end. 

** Indeed,** says the writer^^ last quoted, * 'several of these, which were 
destitute of political importance, were never interfered with, such as their 
exclusive elegibility to the offices of the three supreme famines and thmt of rex 
sacrorum as well as to the membership of the colleges of Salii. On the other 
'. hand the two colleges of pontifices and of augurs, with which a considerable 

influence over the courts and the comitia were associated, were too important to 
remain in the exclusive possession of the patricians. The Ogulnian law of 454 
(A.U.C.) accordingly threw these also open to plebeians, by increasing the 
number both of the pontifices and of the augurs from six to nine, and equally 
distributing the stalls in the two colleges between patricians and plebeians." 

The first plebeian to hold the office of pontiff was Publius Senipronius Sophus 
and the first pontifex maximus froin the plebs was Tiberius Coruncanius. Both of 
these men had been consuls and it is significant that the latter was especially famous 
for his juridical learning.^^ He reached his high position in 253 B.C.; but long 
before that the struggle of the plebs for an equal share in the privileges of citizenship 
had, from a legal standpoint, attained its goal. Says Mommsen:^^ 

**The two hundred years' strife was brought at length to a close by the 
law of the dictator Q. Hortensius (465, 468 A.U.C.) which was occasioned by a 
dangerous popular insurrection, and which declared that the decrees of the 
plebs should stand on an absolute footing of equality — instead of their earlier 
conditional equivalence — with those of the whole community. ♦ ♦ ♦ 

''The struggle between the Roman clans and commons was thus 
substantially at an end. While the nobility still preserved out of its 
comprehensive privileges the de facto possession of one of the consulships and 
one of the censorships, it was excluded by law from the tribnnate, the plebeian 
aedileship, the second consulship and censorship, and from participation in the 
votes of the plebs which were legally equivalent to votes of the whole body of 
burgesses. As a righteous retribution for its perverse and stubborn resistance, 
the patriciate had seen its former privileges converted into so many disabilities." 

»» Id. II, 113. 

** Id. I, 384, 385. 

aj Howe, Civil Law (2nd ed.) 73. Mommsen, however, says: "the story, that the first pebeian 

pontifex Publius Sempronius Sophus (consul 450), and the first ponUifcx maWmfia Tiberius 

Coruncanius (consul 474), were indebted for these priestly honours lo their knowledge of law, 

, is probably rather a conjecture of posterity than a statement of tradition." History of Rome 

(Rev. cd. 191 1) II, 113. 

»4 Id. I, .«s 



SYLLABUS OF LECTURE X 



Legal Fictioxs 



Cliaractery 



(( 



PROGRESS OF JITS CIVILK. 

r Legal FiciiouK 
/Factors of legal development ' ,,< Equity 

^Legislation 

** Any assumption which conceals or aflPects to conceal 
the fact that u rule of law has undergone alteratioiir 
its letter remaining unchanged, its oi)eration being- 
mod ified."- 
In Rome partly a result of interpretation by the College 

of PontiflFs. 
Employed by the l^raetors. 
In their task of ameliorating the law the praetors 
proceeded as unobtrusively as i)OS8ible, by tacit rather 
than by open legislation, and rather by innovations 
in the adjective code, to use Bentham*s expression, or 
code of procedure, than in the substantive code. The 
introduction of the formulary system, giving them 
authority to create new actions, had virtually invest- 
ed them with much legislative power. The new 
actions introduced by the praetor were called act tones 
iitiiesr-^ 

^" If a person confessed before the magis- 
trate that his opponent iu the action 
was the owner, he was divested of his 
ownership, provided that at the moment 
of the confessio he was stDl owner. 
This suggested a general method for 
transferring ownership.''^ 
"^Medium for in- 
troducing new ( Vindicatio in lihertatettK 
juristic acts c.gA „ //* patriam, 
Bmancipaiio, \ „ in potestatem, 

**Thefather might sell his son, by a purely imaginary 
sale, thrice rei)eated, into the bondage of another who- 
would manumit the son after each sale by means of 
in jure cessio,^-^ 

Datio in adopiionem. 

^Nature. " In the ma.icipatio a declara- 
tion was made that the thing was^ 
sold for one sesterce, and the alienee 
having paid his sesterce, ownership 
passed to him in virtue of the Twelve 
Tables. So far then as mancipatio 
took the form of a ^niancipatio nummo 
uno,^ it had passed from a genuine 
to a purely fictitious sale (imaginaria 
venditio )''^ 

.Gifts. 
Instances^ TTrust agreements 

*• Fiduc iae< Pactum conven t u m 
causa VPledge 



(In jure cessioA 



'lnstance8.< 



Fictitious man 
cipatio (scstertio 
nummo uno) .. 
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NOTES TO PRECEDING. 

« "These iiistrumentaliiies (agencies by which Law is brought into hannonv with society) seem to- 
me to be three in number. Legal Fictions, Equity, and Legislation. Their historical order is 
that in which I have placed them. Sometimes two of them will be seen operating together, 
and there are legal systems which have escaped the influence of one or the other of them. But 
I know of no instance in which the order of appearance has been changed or inverted." Maine, 
Ancient Law, 25. 

2 Id. 

3 Sohm, Roman Law, sec. 12; Wilson, The State, pp. 143-5. 

4 Poste's Gaius, (Whit tuck's ed.) 477. 

5 Sohm, Roman Law, p. 58. 

6 Id. p. 60. 

7 Id. p. 61. 



SYLLABUS OF LECTURE XI 



PK0GKES8 OF JUS CIVILE, CONTINUED. 
I ^ Scanty during the republic but became very voluminous under the empire.**' 



I 



fEnacted B. C. 445. 
Lex Canuleia^ fStiffragium 

(^Extended to plebs elements of civitas. . . .< Commerciutn 

\Connubiun% 

Enacted B. C. 287. 



Lex 



1: 



Legislation .\ Stipulation 



Hortensia iMade plebiscila binding on whole people and hence equivalent 

to feges.^ 

fK contract deiiending on use of certain words; hence "verbal." 

"The creditor asks the debtor : spofidesne mthi centum daref 

The debtor answers : spondeo. This form of sponsio was 

regarded as specifically Roman (i. e. as being Juris civilis) 

and could only be employed, therefore, among Roman 

(or 'sponsio)^ citizens.-'-* 

"The eldest known descendant of the primitive nexum,^^^ 
Validated a class of agreements previously unenforcible. 

By it obligations might be {S^lSttransformed). 

VEiiforcible by action next mentioned. 

(Sum (Lex Silia, B. C. 244 ca.) 
'Lay to recover specific . x or 

Legts actio iThing {Lex Calpurnia B. C. 234 ca). 

per condtc-^ \ r> \ r 

tionem^ ] Included cases not covered judicis postuiatio. 

\Judex not appointed at first appearance of parties. 

... rEnacted B. C. 2nd centurv. 

Lex Aebiiita < 

'^Helped to abolish legis actiones^ 

» Maine, Ancient Law, p. 40. 

^ Gaius, Institutes, L I. 

3 Muirhead Roman Law, sec. 39 ; Encyc. Brit. xx. 694-5, Sohm, Roman Law, sec. 8. 

* Sohm, Roman Law, p. 401. 

5 Maine, Ancient Law, p. 316. 

<5 Muirhead, Roman Law, sees. 40, 41 ; Sohm, Roman Law, pp. 244-6; Hunter, Roman Law, p. 37- 

7 Gaius, Institutes, IV, 30. 

"After the Icglx nctionen were abolished as modes of proceeding in civil suits their forms still 
survived in the ceremonies of adoption, the manumission of a slave, the emancipation of a son, and 
conveyance by in jure cessio." Poste's Gaius, (Whittuck's ed), 474. 



SYLLABUS OF LECTURE XII 



/In general 



Lex 

Aquilia..^ 



LEGISLATION, CONTINUED. 

f A plehisciium, proposed by the tribune Aquilins. ' 
Probable date 4C7 A. TJ. i\ (287 B. C; ^ 
) Purpose to provide compensation for injuries to property^ 
• I nucleus of the Boiuan law of damages. 

Supplemented but did not repeal damage provisions of XII 
L Tables (Vin) 3 

/^Si quis scruum seruamue alienum alienamue quadrnpedemue 
pecudem iniuria occiderif, quanii ea res in eo anno plurimi 
Fundamental ^"^''*^' tantum aes ero dare damnas csto^ (Cap. I) 
provisions X ''Ceteraruin rerum praeter hommem et pecudem occisos si quis 

alteri damnum faxit, quod usserit fregerit ruperit iniuria ^ 
qaunti ea res fuerit in diebus triginta proximis. tantum aes 
domino dare damnas esto" (Cap. Ill) 

^Acts of commission not merely omissioiL •* 



Essentials of 
liability . , 



Injuria] 5 ;;excluding 



Culpa 



Acts under magisterial right. 
J n „ private right. 
I Self-defense. 
I^Urgent necessity. 

Want of conduct observed by bonus paterfamilias. ^ 
Higher standard required of experts. 



Generally levissima /« 

culpa sufficient: I i^fYF^^- 
Pxcpntion J Soldiers. 



exception 



Damnum^ (loss to owner). 



'•"S Gamesters, 

l^Contributory negligence. 



Le^s actio 






r Owner. 
r Actor '*' < Bonae iidei possessor. 
Aquiliae . . .<^ Parties. .<{ I Possessor of jus in re alienc. 

Reus: " Any party responsible for (/(iwi«i*w. 

(AX first value of thing damaged. 
1, Measure of damage '*< Later, difference beHween its actual 

\ and normal value, 

r Utiles. 



rBy actiones i j x^' 
Extension '3 J ^^ ^^^^^^^ W' / ^ "'w. 



EI1I-1802 



^Finally incorporated into Justinian's Digest. '-^ 



' Grucher, The Leoi Aquilia, Ft. I pp. 3, 4. 

« Id. pt. II, sec. 1. 

3 Id. pt. II, sec. 2. 

4 Id. sec. ^ ; Sohm, Roman I,aw p. 485 ; 
Mackenzie, Roman Law p. 270 n. 

5 Grucber, sec. 7. 
« Id. 

7 Cf. Spanish Civil Code, arts. 1719, 1903. 



8 Grucber, sec. 8. 

9 Id. sec. 14 ; Sohm, p, 435; Mackenzie, 27f. 
'o Griteber, sees. 9, 10. 

" Id. sec. II. 

" Id. sec. 13 ; Sohm, p. 435. 

'3 Id. sec. 4, Sohm. p. 436. 

M Ub. IX, tit. II, 117-144 (Monro's ed.. Vol. II) 



SYLLABUS OF LECTURE XIII 



^Geueral 
character 



Sources 



That part ot Roman private law wliich coincided with that 
of other nations as regards fundamental conceptions. 

Not the " law of nations " but the law for aliens. 
< Cf. English "law merchant" (now in force in Philippines) 
I Arose from growing influx of, and trade with, foreigners. 
I Benefits available to all civil beings, whether citizens or 
< not. 

/Treaties. 

<^ r Surrounding nations. 

I, Legal systems of < Conquered territory. 

VRome. 

' Urbaniis: Heard cases between citizens 



r Praetors 



Provincial (ultimately 14). 



^us Gextium. ./ 



Fonuulating 
agencies . . . <^ 



V Forms 



'First appointed about 242 B. G. 
Function to hear cases involving 

^Pere^rinus) ^^^'^^^^^^^> a"d to relieve praetor 
^ > urbanus 

Neede<l to know and apply foreign 
law 



v 



jOomitia Tributa, 



Edict urn 
Pcrpeluuuu 



^Announcement by praetor on taking office of 
relief he would grant in given cases dur- 
ing his term. 

Usually includiMl edictum of predecessor 
with slight additions. 

Probably originated by some praetor who 
had experienced recurring applications for 
similar relief. 

Contents [ ^^*^^ proper, 
i^onienis^ Api^ndix of actions. 

Posted in album, or white board tablet in 

forum. 
Marked by increasing reliance upon aequitas 

or natural justice; hence the period of 

"equity." 
Used by Roman law shidenis as elementary 

text book. 



^Piebiscita or le^es. 



_ J 



r i'j 



LECTURE XIII 



JUS GENTIUM/ 

Various factors led the Roman law into its third stage, but foremost amon|^ 
them was the growing influx of, and trade with, foreigners/ which necessitated the 
application of legal principles to and by others than Roman citizens. The process 
was much the same as that which led to the formation of the English law merchant,^ 
and the result was the infusion of new principles into the Roman private law so that 
the portion thereof which coincided with the law of other nations became known as 
jus gentium,^ It meant originally, not the **law of nations'*, with which it has 
sometimes been confused, but the **law for aliens." s And as the new principles 
permeated the entire law of Rome the jus gentium ceased to be merely an exotic 
appendage thereof and produced an advaujced stage of the whole whose benefits, no 
longer confined to citizens, were available to all civil beings. 

The Praetor. The instrument thru which this was brought abottl was the 
praetorship, the one judicial office at Rome. Originally an offshoot of the consulship, 
and designed to relieve it of judicial functions when opened to the plebs, the praetor's 
importance increased with the growing volume of litigation.'' At first there was but one 
praetor and he at Rome. Then prac tores were appointed for the provinces, eventually 
fourteen in number. Finally about 242 (B. C.) a praetor peregrinus was appointed to 
hear cases where either party was a foreigner, the other then being known as praetor 
urbanus. 7 Naturally the new praetor could neither refuse to apply pertinent rules of 
his own law nor ignore those of other legal systems, in contemplation of which the 
parlies had contracted. 

One custom of the praetor was to issue, upon taking office, a brief 
announcement (cdictnm) of the sort of relief he would grant during his term.* It 
usually included the edictum of his predecessor, with slight additions, and was posted 

» Known also as Jus Honorarium and Praetorian Law. 

"In its infancy the jus ffcntium was jnn honoraiium\ having undergone a period of 
probation and attained to manhood — it Wcis tested more particularly in its application to foreign 
trade — it took its place definitively as part of the civil law of Rome." Sohm, Roman Law, p. 
259. But see Hunter, Roman I^w, pp. 34-36. 

2 Sohm, Roman Law, (3d. ed.) sec. 13; Muirhead, Roman Law, sec. 42. 

3 Howe, Civil Law, (2nd. ed.) 96-98. Cf. Mitchell, The Law Nferchant (Cambridge, 1904) 161; 

Scrutton, Influence of Roman Law on Law of England (Cambridge, 1885) 179, 180, 181, 183. 

' 4 Sohm, Roman Law, sec. 14. 

s Id. p. 259; Howe Civil Law, (2nd. cd.) Lecture VI ; Hadley, Roman La>fr, pp. 90 et scq. 

6 Muirhea.i, Roman Law, sec. 43; Sohm, Roman Law (3d. cd.) sec. 15. 

7 Muirhead, Roman Law, sec. 43 ; Sohm, Roman Law sec. 15. 

8 The custom probably originated with some early praetor who had experienced recurring applica- 
tions for similar relief or for that -vhich he could not grant and who saw in the ctlictum a meant 
of avoiding annoyance. 
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on the album or bulletin board of the Roman forum,'^ The accumulated edicts, known 
as the ediclum perpetimm^ thus became a repository of Roman legal precedents, not 
unlike the reports of Anglo-American law; and as the former was marked by increas- 
ing reliance upon aequitas or natural justice, *^ and was used as an elementary text 
book by law students, ^^ the result was a decidedly progressive influence upon the 
Roman Law. 

9 Sohm, Roman Law, (3d. ed) sec. 15 : Muirhead, Roman sec. 49. 
*<> Maine, Ancient Law, Ch. III. 
' ' Cicero, De Legib us. 



OF LECTURE XIV 



/ History 
and 



The Formul.vry 
Procedure 



Introduced thru the praetor peregrinus. 

I*artly evolved from legis actio per condictionem. 

Placed on equality with Legis Actiones by lex Aebiiiia (B- 

C. 150C. A.) 
Made' exclusive by Lex Julia, 



Character Abandoned under the later emperors (C. A. 294 A. I>.) 

anclude<l two stages { ^« ji^^ir/Sf^-ffi. 
'Argument of questions of law. 



Procee<l- 
ings in jure^ 



instructions J f.'f "fl^f "''", 

"^ ( If either party wert-^ 



( 



Character^ 



\ 



Litis 

Confestatio . 

per 

Fonnuhi. 6 



fpraetor's- {^^'t^.Z. 
in 

l^ peregrinus). 

Cf. modern instructions to juries. 
Imitated in Scotcli law. 



.Began in I*raetor's imperiuw. 



^Statement of subject 
matter. 



S 



[DcmonstratioK, 



< 



VContents 



Intcntio 



Set forth facts which 
entiled actor to- 
relief independent 
i^ of jus civile, 

'{Statement of actor'^^ 
J demand. 
^ Designation of triers. 

[Condition of judgment* 

^Dii'ectirin to render 
judgment. 
A- ^ ,. J Always i>ecuniarv. 
^"'"^''"""""'S But might be niwli 

lied to suit cir- 
, ciimstances. 

/l(/y//6'/ca//(;:— Direction to transfer. 

CA plea of defense on 
grounds of equity 
Or public policy 

<^ (Cf. modern de- 
murrer ) . 






\jExccptio 
(sometimes ) 



T^. 1 [ Percmtoria. 
Kinds j^.,^,^^.^ 

Proceedings .(Hearing. /r j . ■ 

«f ;«//*v.v. \ c^--/...w7^ (Conaewnatona. 

m judtco. . . .XSenlct'.a .... >^^,j,Vr.»m (might be in naturo of llue.> 

Wecution . . ^ Controlled by magistrate 

^ I8sue<l against/ J^"""; 
® \ Profwrty. 



XIV 



JUS GENTIUM, CONTINUED. 

THE FORMUI^ARY PROCISDURK. 

Another important contribuiion of the praetor was llie forniular}' procedure. 
This was, indeed, paitly evolved from the old legis actio per condidionan, but in time 
it became something very different Iho it was placed on an equality with the legh 
adioues by the lex Acbuila of the second century B. C. ^ Under the formulary 
procedure a lawsuit included two stages,* the first before the praetor himself {injure) 
and the second {^in judicio) before an official termed judex^ but. who resembled the 
modern referee more than a judge. 

Formula. The praetor's function was to draft the formula, an instrument 
serving, in part, the purpose of both pleadings and instructions,* and which embodied 
the issue of fact which X\\t judex was to decide.^ The composition of the formula is 
thus described by Gains ^: 

*'Sec, 39. The formula is composed of the Demonstraixo, the luteutio, 
the Adjudication the Coudemnatio. 

Sec. 40. The principal function of the part of the formula called 
DemoJistratio is to indicate the subject-matter of dispute, (the cause of action, 
the title of the plaintiff's right, the origin of his claim), as in the following 
example: 'Whereas Aulus Agerius sold a slave to Numerius Negidius,' or, 
'Whereas Aulus Agerius deposited a slave in the hands of Nenierius Negidius.' 

Sec. 41. The Intentio is that part of the formula which expresses the 
claim of the plaintiff, thus: *If it be proved that Numerius Negidius ought 
to convey ten thousand sesterces to Aulus Agerius;' or thus: 'Whatever it be 
proved that Numerius Negidius ought to convey or render to Aulus Agerius;' 
or thus: *If it be proved that the slave in question belongs to Aulus Agerius 
by the law of the Quirites'. 

Sec. 42 The Adjndicatio is that part of the formula which empowers 
the/W^^ to transfer the ownership of a thing to one of the litigants, and 
occurs in actions for partitioning an inheritance between co-heirs, for 
dividing common property between co-partners, and for determining bounda- 
ries between neighboiing landholders. In these the praetor says: 'The 
portion of the properly that ought to be transferred to Titius, do thou, judeXr 
by thy award transfer to him!' 

» Muirhcad, Roman Law, sec. 44. 

^ Sohm, Roman Law, sec. 47. 

3 Or recuperator if either party were pcregrlnm. 

4 There is a similar practice in'the modern Scotch law. See Scottish Jurist, XXXIII, 287. 

5 Sohm, Roman Law, (3d. ed.) sec. 50. Form: ''Judex vsto. Quod AuIum Aqerius apud Numrriuut' 

Neffidium mensajn aryenieam dcposvit, qua dc re aintnr, quidquid oh earn rem y. yegidium 
A. Affcno dare favrrc oportet ex fide botw, ejus judex y. ?7cffidiuni A. Agerio eoudemnaio, 
nhi restituat ; ni non jHtret, ahsolrito^ Gains, Institutes IV, 47. Cf , Form of Writ of Right 
Patent. Fitz Herbert's Natura Brevium ( 17 JS) P- 3- The names ascribed to the parties, like 
the English "John Doc and Richard Roe," are those used in npical Roman forms. ' See 
Muirhcad, Roman Law, p. 366 n. 6. 
* Institutes, IV, 39-44. 
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Sec. 43. The Condemnatio is that part of the formula which empowers 
the judex to condemn or absolve the defendant, thus: 'Do thou, judex, 
condemn Numerius Negidius to pay to Aulus Agerius ten thousand sesterces; 
if it be not proved, declare him to be absolved;' or thus: 'Do iXioM judex 
•condemn Numerius Negidius to pay to Aulus Agerius a sum not exceeding ten 
thousand sesterces ; if the case be not proved, declare him to be absolved;' or 
' thus: *Do W\o\Xy judex, condemn Numerius Negidius to pay to Aulus Agerius,' 
et cetera, without inserting any maximum limit as, e. g., of not more than tea 
thousand sesterces. 

Sec. 44. These parts are not concurrent, but where some are present 
others are absent. Sometimes the Intentio is found alone, as in the prejudicial 
formula to decide whether a man is a freedman, or to ascertain the amount of a 
dower, or to settle other preliminary inquiries. But the Demonstraiio, 
Adjudicaiio, and Condemnatio are never found alone, for the Demonstratio is 
inoperative without au Intentio and Condemnation and the Condemnatio and 
Adjudicatio are inoperative without a Demonstratio or an Intentio.'' 

In order intelligently to draft a formula the praetor needed to hear the parties- 
and the first stage consisted in listening to their contentions and hearing arguments 
4ipon questions of law; for such questions were invariably settled in the formula itself 
and were never left to \\\e judex (who was a layman) so that \\\^jonnula also became 
a repository of judicial precedents After drafting the formula the praetor sent it to 
the judex for his guidance and the second stage of the trial took place wlieu the 
parties appeared before the latter and he heard their evidence on the questions thus 
referred to him. According to the way he found thereon he proceeded to dictate the 
sentential which was indicated, for either outcome, in i\\t formula. The judex could 
not, however, issue the execution, which was under the praetor's control and was 
against the defendant's person or property, successively. ^ 

7. Sohm, Roman I^w, (3d, cd.) sec. 50. 

8. Sohm, Roman Law, (3d. ed.) pp. 286—302. 
<?. Id pp. 302--305* 



SYLLABUS OF LECTURE : 



(Familia 



JUS GENTIL'M, CONCLUDED. 

< 

MVife given dowry at 

^Marriage between cives an<l dissolution. 

percgrinae TCCog\n7AK\ \ . , , .. 

Aciisatw aaitlfcrii avajla- 

I, ble to linsband. 

{Followed status of mbtlier. 
Exempt from patria potestas. 
But entitknl to support. 

Tjiteral (book entries) 



Obligations . . , 



Xew forms of 
contract in-, 
troduced . . 



Real (requiring 
delivery) ^ 



Extent (»f 
ixfi^uexce 



consent alone) 



< 



^l*roi)erty 



• • • • 



'Mntmim (loan for coii' 

sumption). 
Commndaium (gratui-^ 

tons loan for use I . 
Dcpositum (storage), 
[Pi gnus (ple<lge). 
Consensual 

(resting on (EmpHorcnditio (sixU') 

Locatio conductio ( h i •.• 

iHg). 
5'oriV/r7^( partnership ► 
Mandaium (agency). 

Assignee reeogniz(Hl as owner and suitor. 

(Hypotheca: 8ini])le plodg*"^ 

T ^4f 1 i« 1 ^1 .,1 1 with right of sale on 

Law of pledge developed byj (|«fa„it ^ 

adopting from Greek hiw.^j ^„/„,,,,^ . gi,.i„g ^gj^t 

\ to fruils and prolits. 

Rule of general avenige adopted from Rhodian sea law. 

f *Bonitary'^ (praetorian) ( Supplemente<l '*quiritary*'. 
ownership recognized. ( Enforced by actio public lana. 

Creation of servitudes permitted by simple agreemenr 

(quasi tradilio scrriiutis,) 

Land tenure by emphyteusis recognized. 

'Fidei commissa (testamentary trusts) 
introduced. 

Awnnling of bomrum (secundum tabulas 
posscssio (decedent's I ^„„,^^ 
property to oiie_ iiot"^ ^^ intestate. 



^Succession < 



technically an heir, y,' 



Mancipatory will of jus ciiile becomes 
unitateral, and the familiac emptor n meix- 
^witness. 



LECTURE XV 



JUS GENTIUM, CONCLUDED. 

KXTEST or INFLUENCE 

The extent of this foreign influence and of the broadening effect of contact with 
outsiders was wide and far reaching. ' In the family law it brought recognition to 
tuarriages l)etween cives SLud fiere^n'/iae (foreign women), subjected the unfaithful wife 
io a charge of adultery in such a marriage but authorized the return of dowry at 
its dissolution, gave children thereof the status of their mother so as to exempt 
them from the pa/ria poicsias but still entitled them to support.^ In the law 
of obligations3 the contract of stipulath was enlarged — its form relaxed and its 
scope extended — and entirely new forms introduced. Besides the literal contracts, 
•consisting of book entries, there were the real, requiring delivery, and including 
muiuinn^ (loan for consumption) commodaium (gratuitous loan for u.se) deposituvi 
(storage) and pigtius (pledge); and the consensual, resting on consent alone and com- 
prising emptio vefidUio{sa\e)/oca//acondiuiio(\\\r\ng)socie/as(p3LrU\evs\up)sLudfnan^ 
{agency). As directly illustrating the borrowing process then in vogue the law of 
pledge may be instanced. 'Vhtpignns above mentioned was defective because, being a 
real contract, it applied only to movables.* It was now supplemented by two contracts, 
1x)rrowed from the (iieek law** and applicable to imniDvables, viz., hypotheca (simple 
ipledge with right of sale on default) and antichresis, which gave also the right to fruits and 
income. So from the Rhodian sea law the Romans adopted, and transmitted to modern 
nations, the important doctrine of general average.^ A glimpse of liberal tendencies like- 
wise appears in the recognition of the assignee of a contract as the real party in interest 
and the one entitled to sue. " In the law of property *1x)nitiry" ** or praetorian ownership 
supplemented the ^'tjuiritary'* of tlu3 older law and a special proceeding (actio piibliciana) 

' Sohm, Roman Law, sec. 16, 

-• Muirhead, Roman Law, p. 2^7, 

3 Muirhead, Roman Law, sec. 53 ; Howe, Civil Liw (2iid. ed.) p. 80 et ftcq. 

4 Sohm, Roman Law, pp. 374, 375. 

5 Id. pp. 375-378. 

■<' Howe, C'vil Law (2nd ed.) pp. 87, 8S. 

7 Sohm, Roman Law, pp. 442, 443. 

^ " Sec. 40. We must next observe that for aliens there is only one ownership and only one owner 
at the same time of a thing, and so it was in ancient times with the pe")ple of Rome, for a man 
had either quiritary dominion or none at all. They afterwards decomposed dominion so that one 
person might have quiritary ownership of an object of which another person had bonitary 
onwership. 

Sec. 4, For if a mancipable thin? is neither mancipated nor surrendered before a magistrate 
but simply delivered to a person, the bonitary ownership passes to the alienee, butthe quiritary 
ownership remains in the alienor until the alienee acquires it by hh ucaiiU) ; for as soon as its ucapio 
is completed, plenary dominion, that is, the union of bonitary and quiritary ownership, vests 
in the alienee just as if he had acquired the thing by manci patio or surrender before a magistrate." 
Oaius, Institutes, H, 40, 41. 
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I 

was provided for its enforcement. ^ The creation of servitudes by simple agreement 
(quasi traditio servitutis) was authorized, ^° and land tenure by emphyteusis recognized. * * 
Now . also fidei commissa (testamentary trusts) were introduced and bonorum 
possessio (of a decedent) began to be awarded to other than technical heirs. Finally 
the mancipatory will of the jus civile was transformed into an unilateral instrument, the 
familiae emptor becoming a mere witness. ^- 

9 Sohm, Roman Law, (3d. ed.) pp. 328, 329, Cf. Muirhead, Roman I.aw, sec. 52. 

10 Muirhead, Roman Law, sec. 69. 

11 Id. sec. 70. Cf. Maine, Ancient Law, 299, 302, 303. 
J-^ Sohm, Roman Law, pp. 572-574. 



SYLLABUS OF LECTURE 



-TusNatitrale: 



/"Character 



^•The law which nature has taught nil liviug thiugs 

so as to be common to mini and beasts.-' 
Benefits available to all human beings per sc. 

Source Doclrines of the philosophers, esi)ecially the Stoics. 

'Tiberius Corn nc mius, first plebeian Pontifex Maximus 
and interpreter of law lo the people. 

P. M. Scaevola, i:5:5 B. C. 
Servius Sulpicius, b. 106 B. C. 



The schools of Jurisconsults 




Formulating 
Agency: 
The *Turiscon-'J The five great Jurists 

14... I / /^ _ C% 1 /^ 1. A 1"V \ 



suits 



. . . y 



(Ca.2.ulCeut.,A.I).) . .) -•j,^^^^,, 

s Gains. 



(Capito, founder). 

^ Paulns. 
Ulpiau. 
Modest in us. 



Responsa prude ntium 



\ 



Examples of in 
fluence 



( Opinions of licensed jur- 
I ists given force of law 
. by Augustus. 
■ ■ I Hadrian's reflcrij)t al- 
I IowhI discretion where 
V responsa conflicted 

t,The Valenlinian Law of Citations. (420 A. D.) 

(Maims of blood recognized: 
3m'\nci])rtted childivn allowed toshan* in succession. 
Collateral kindred of females recogniaM?d. 
M iu-> Mother given preferred right of succL^ssion to chi^ 
. . . . 1 dren and vice versa. 

! Duty of faithfulness to engagements emphasized. 

Kquitable apportionment of gain and loss. 
V Intent given preference over form. 



LECTURE XVI 



JUS NATUI^ALE. 

Thk FlowEkixg of Roman Jurisprudence. 

For the source of the leading doctrines of its fourth stage Roman Law is indebted 
to the Greek philosophers and especially to the Stoics.' There had, indeed, been a suc- 
cession of eminent Roman jurists commencing with Tiberius Coruncanius*, the first 
plebeian pontifex maxitnus, (B. C. 253) and interpreter of law to the people, and includ- 
ing such distinguished names as P. M. Scaevola (B. C. 133) and Servius Sulpicius 
{b. 106 B. C.) But during the period now reached, the last century of the republic, 
philosophical study was much in vogue at Rome and its conceptions of a law of nature 
were borrowed by the Roman jurists who strove, in some degree successfully, to make 
their law one whose benefits were available to all human beings per se and even, as 
defined by one of them (Ulpian), 

"The law which nature has taught all living things, so as to be common to 
men and beasts." 

The jurists were divided into two schools, the Proculians or Pegasians who 
looked to Labeo as their founder, and the Sabinians or Cassians founded by Capito. 

"If we now inqtiire whether this divergence of schools was based on any 
difference of principle, the answer is, No: on none, at least, that modern 
•commentators have succeeded in discovering: it was merely a difference on a 
multitude of isolated points of detail. We are told indeed that the founders were 
men of dissimilar characters and intellectual positions : that Labeo was character- 
ized by boldness of logic and a spirit of innovation; while Capito rested on 
tradition and authority, and inclined to conservatism, Dig. i, 2, 47; but it is 
altogether impossible to trace their opposing tendencies in the writings of their 
successors: and we must suppose that the intellectual impulse given by I^abeo was 

I "The alliance of the lawyers with the Stoic philosophers lasted through many centuries. 
Some of the earliest names in the series of renowned jurisconsults arc associated with 
Stoicism and ultimately we have in the golden age of Roman juripprudence, fixed by general 
consent as the era of the Antonine Caesars, the most famous disciples to whom that philosophy 
has given a rule of life. The long diffusion of these doctrines among the members of a 
particular profession was sure to affect the art which they practiced and influenced", Maine, 
Ancient Law, 55, 56. 

- "As society developed and the inevitable division and function of labor came, the 
jurist proper made his appearance,— a man of high position and learning, such as Cicero 
delighted to describe, delivering his carefully prepared opinions on points of controversy, and 
attended by his young disciples who noted his decisions on their tablets, and treasured them up 
as horn books of the law. Such a jurist was Tiberius Coruucanius, who flourished in the third 
century before the Christian era, and who is mentioned in the Pandects as the first who maj^ be 
said to have made a profession of jurisp.'-udence. It is interesting to notice that he was the first 
plebeian who ever attained the great office of Pontifex Maximus, and his undertaking to teach 
the mysteries of the law was a very important step of progress toward popular, enlightenment 
upon such questions." Howe, Civil Law, 73. 
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communicated to the followers of both schools of jurisprudence. But though, as* 
we have stated, no difference of principle was involved, each school was accustom- 
ed to follow its leader or teachers (praeccptores) with much servility; and it is 
quite an exception to fiiijL' on 4i certain question, Cassius, a member of the 
Sabinian school, followingTlie opinion of Labeo; while Proculns, who gave his 
name to Labto's school, preferred the opinion of Ofilus, the teacher of Capito, 3 
sec. 140; Gaius too, who was a Sabinian, sometimes incHnes to the opinion of the 
rival school." ^ 



The second century of our era witnessed the rise of a brilliant group known av 
the "five great jurists*' — Paulus, Ulpian^ Modestinus, Papinian^ and Gaius — who, tho oi 
non-Italian blood, soon attained a position of commanding authority at Rome. Even- 
tually, by the Valentinian law of Citations (A.D. 426) they were given a specific rank 
and a certain weight was assigned to each.s Under Augustus the opinions of certain 
licensed jurists were given the force of law and the responsa pntdentiumy as these opinions 
were called, occupied a place in Roman jurisprudence not unlike the judicial decisic»n 
of the modern law.^ 

Such were the factors which tended to shape the Roman Law into a jus naiurale. 
As results we find claims of blood taking preference over merely artificial relationships, 
emancipated children allowed to share in the succession, the collateral kindred of female- 
recognized, and the mother given the preferred right to succeed over the children/ fn 
the law of obligations the duty of faithful performance rather than of literal observance 
was emphasized, an equitable apportionment of loss and gain sought, and in general, 
reversing the thought of the primitive law, intent was given preference over fomi.^ 

3 Poste's Gaius (Whittiick's ed.) 12 " Cf. 3. sec. 98. Controversies bL-twee-i the two schools are 
referred to by Gaius in the following passages of his Institutes: i, 196; 2, 15, -^y, 79, 123, 195, 200' 
226-222, 231, 241; 3, 87, 98, 103, 141, 167-8, 177-8 ; 4. 7^-9. 1 14. 170." r<l- 

4 Juridical Review, V, 297. 

5 Muirhead, Roman Law, sec. 78. 

6 Id. sec. 59. "Books of Responses bearing the names of leading jurisconsults obtained an authority 

at least equal to that of our reported cases and constantly modified, extended, limited or 
practically overruled the provisions of the Decern viral law. ♦ * * The Respon.ses cf the 
early lawyer were not, however, published, in the modern sense, bj' their author. They were 
recorded and edited by his pupils and were not therefore, in all probabilty, arranged according 
to any scheme of classiRcation." Maine, Ancient Law, 34, 35. 

A rescript of Hadrian allowed election where rcsitonsa were conflicting. 

7 Muirhead, Roman Law, pp. 281 ct Hcq. 

8 Id. 



SYLLABUS OF LECTURE XVII 



JUS NATURALE, COiNTINUED, 
INSTITUTES OF GAIUS. 



Character and 
History 



"A coarse of elementary lectures by a professor of no marked 
' distinction It appears to have grown steadily in repn^Jttlon." i 

Written in second century A. D. ; product of an age of literary 
activity, ^ 

*'From the way in which it In mentioned by Justinian wo may infer 
that for 35 ) j-ears the elite of the you th of Kome were initiated iu 
the mysteries of Jurisprudence by the niannal of Gains much an 
English law students have for many years commenced their lalion^ 
under the auspices of Blackslone." 3 

Yet not a satisfactory text book for the modern student ; valualile now 
chiefly as a source and for purposes of comparison. 

Became the basis^ of arrangement tho not of substance of JastloiauV 
Institutes. 4 

Text disappeared in Middle Ages. 
Rediscovered by Xiebuhr 1816. 

*' Nleliuhr noticed in the library of (he Cathelral Chapter at Verona a 
manuscript in which certain compositions of Saint Jerome had been 
written over some prior writings, which in certain places had them- 
selves been superposed on some slUl earlier Inscription. In 
connnunication with Savigny, Xiebuhr came to the conclusion that 
the lowest or earliest inscription was an elejientary treatise on 
Roman Ijwv by Gaius, a treatise hitherto only known, or principally 
known, to Roman lawyers by a barbarous epitome of its contents 
inserted in the Code of Alarlc II. Ivlng of the Visigoths (sec. 1, 22, 
Conun.) The i)allmpsest or rewritten mannsciipt originally con- 
tained 120 folios, three of which are now lost. One folio belonging 
to the Fourth Book (sec. i:M>-sec. 144), having been detached by sonif 
awidont from its fellows, had been published by Maffei in hi.^ 
Historia Teologica, A. I). 1740, and republisheit by Haubold In the 
very year In which Xiebuhr discovered the rest of the (-odex. 

Each page of the MS. generally contains twenty four lines, each lint* 
thlrtj'-nlne letters; but somtimes as many as forty-five. On sixty 
pages, or about a fourth of the whole, the codex Is doubly palimpsest. 
I. e. there are three Inscriptions on the parchment. AlK)ut a tenth or 
the whole Is lost or completely illegible, but part of this may Im* 
restored from Justinian's Institutes or from other sources: 
accordingly, of the whole Institutions about one-thirteenth is 
wanting, one half of which l^elongs to the Fourth Book. 

From the style of tho handwriting the MS. is judged to be older than 
Justinian or the sixth ceiiturj' after (,-hrist; but probably did not 
precede that monarch by a long Interval. 

In a year after Xlebuhr*s dlscoveiY the whole text of Gains had l>e**n 
copied out by Gosechen and HoUweg, who had been sent to Verona 
for that purpose by the Prussian Royal Academy of Sciences, and in 
1820 the first edition was publislied. In 1874 Studemund publisher! 
an apograph or facsimile volume, the fruits of a new examination of 
the Veronese MS. ; and in 1877 Siudennnid, with th? assistance of 
V Krueger, published a revised text of Gains founded on the apograph." ? 



* Buckland, Roman Law, i. 

- Greenidge's Introduction to Poste's Gains, li. 

3 Id. 

4 Buckland, Roman Law, 3. 

5 Greenidge, Introduction to Poste's Gaius, Hi, liii 



INSTITUTES OF GAIUS, CONTINUED. 



Liberi 



ringcnui (freet)om) 
J rCives 

• 'i Lihei'Uni J Latini 
i^(freedmeii)i UediticH 

^(llke enemies siirreu- 
dcred at discretion.) 

'Bervi : manumission provided. 



^1>E Pebsonis 64 
(Lib. I) 



'8ui inria 



KSuhjccii 



fServi [ neNuptii$ 

FUit familias \ De adoptionibua, 

CUsns. 
Pcrsonae in manu< Farreo, 

[_ Coemptio 
In tutela 
In curat ione. 
De7nancipio (116-123) 
KDe emancipationc (124-141) 

("Res sacrac; dedicated to the gods 
^. . . , . I above. 
'Dtvtni juris < ^^^ religioaac: dedicated to tlie gods 

(^ below. 



Dc ItEBUS 

(Lib. II) 



I'l AN AND Scope ^ 



Clflitses 



^Tliimani juris 



I 



^Alienation 



1 



publicae 
privatae 

corporalcs 
uiCorpQralcs 

fmaticipi: transferable only by 
' mancipatio. 

CTradUio 
Ncc manoipi: J Vsucapio 
transferrible by | Occupfi/io 

i^ Accretion 

Capacity 
Testamenta 



\, 



/Succession 



Lib. in. 



( Bonorum possessio (II, 110; 111,23-37). 
f Sui Jiercdes, 
Order ^ 






<; 



\ Obi iga Hours 



De AcnoNiBus 
Lib. IV 



Agnati 
Cognaii 

l,Of freedmcn 

{Real 
LU^ral 
Consensual 
CFurtHm 

hx acitcw^ Damnun 
[^Injuria 

rin rem 

^„ I pcrsonafn 

S Classes . . < n A 
I Pcrpetuae 
Com pcnsa t io ( set off ) 
Eiceptiones (IV, lir>-130) 
Praescriptio 



** His subject does not in the least resemble the Law of Persons as conceived by Austin , of 
Bentham'B Special Codes. Dr. Moyle has shewn that Savigny's conception of it as the 
Law of th(^ Family is quite inadmissible. It is in fact hardly possible to mark it off as a 
branch of the law, having as its subject-matter any set of rights and duties. That is not 
the writer's point of view : he is merely giving an account of the principal differences of 
Status which the student will meet:" Bucklana, Roman Law, 13, 14. 



SYLLABUS OF LECTURE 



III 



(Generalb' in jure only 
.M .. ,f^,. J Originally applied to disputes which f „ r rub lie Property. 
/ <-liai-acter <^ ^^^^^^^ involve public order J ^^ 9- } Restitution of ehildivn or 

I Originally adjuluialrative ] f^^' U. *'.^^^J*^^* 

^ I ^^Gighbo^hood quarrels. 

etc. 



IMPERIUM 

AND 
PROCEDURE 

EXTRA 
^)RDINKM 



J 



Remedies 



(A direction to the parties to act or refrain from act in? in 

a particular way (Cf. injunction). 
Might he followed by ordinary i^rocedure. 



Intcrflirinm 



J 



FdmitHcia 



^Classes. .") 






{ neither 
party i)hiin(iff ) 



lUndc re ( deprive - 

mriifUutonuin J J^,^H-) . , , 
to restore r«^^ ^'^ "«' ^''«'^* 
ExhibitoHam ^ (damage). 

to produce 
Pt'ohibitorium 
to refrain 

iiiunoveables ) 



f lU possidetis (iiium 
\ I iruM (moveables) . 



Restitutio in 
intcijrnm 



Stipuldiio 



'Miiwrnm on account ot dolus (fraud). 

(dolus, 
.Majonun on ac^-ount of J ^^f^.* (intimidation). 



[absentia, 
praeto) io : lie^iuirenient of stH:urity against damage to anotlier. 

\Mi{<i<io in 

po.^sfMsionon: A form of execulioji against Judgment and absconding 

debtors, etc. 

First step : Complaint addressed to magistrate. 

Evocatio or summons. 

Causae cognitio (investigation). 

\Dccretum (Judgment). 



1 



LECTURE XVIII 



JUS NATURALE, CONTINUED. 

IMPERIUM AND PROCEDURE EXTRA ORDINKM. 

Progress under the /as Natnrale was not confined to the substantive law. For 
in this period the procedure extra oniinem came into vogue and new remedies for 
-emergencies were provided which might be granted by the praetor in Jure without the 
fatal delays attending a reference to the judex. * Such was the interdictum, * un- 
<loubted parent of the injunction of English law, of which it has been said: 

"The characteristic of the procedure by interdict was this, — that in it 
the praetor reversed the ordinary course of things, and; instead of waiting for 
an inquiry into the facts alleged by a complainer, provisionally assumed them 
to be true, and pronounced an order upon the respondent which he was bound 
either to obey or show to be unjustified.'* ^ 

Such also was the resiitutio integrum, ^ progenitor of the modern equitable 
rescission for fraud or mistake; the stipulatio pyaetorio, ^ resembling the present day 
bond to keep the peace; and the viissio in possessionem, ^ or attachment against 
judgment and absconding debtors. To obtain these also a simpler, and more rational 
procedure was permitted, beginning with a complaint addressed to the praetor, followed 
by the evocatio or summons (instead of the brawl-producing vocatxo in Jus) the causae 
lOgnitio or investigation and finally by the decretum. ^ 

I Sohm, Roman Law, (3d. ed.) sec. 56 (i); Hunter, Roman Law, pp. 1012, r/ .^rqr. ; Muirhead, 
Roman Law, sec. 72 (cf. sec. 38). 

' Gains, Institutes. IV, 141 ; Sohm. sec. 56 (II) ; Howe, Civil Law, pp. 350 351 ; Mackenzie, Roman 
Law, pt. V. ch. IV; Mackeldy, Roman Law, sees. 25^3-264; Hunter, pp. 357. vt acq., 370., 
vt 8CQ, Cf. the inter dido ot the Spanish law, Lry tie Enjaiciaminito Civil, .^rts. 161 3-1667. 

.3 Muirhead, Roman Law, p. 346. 

4 Sohm, Roman Law, sec. 56 (HI) ; Muirhead, Roman Law, 7, p. 350. 

5 Muirhead, Roman Law, pp. 348, 349. 

(* Id. pp. 349, 350 
7 Id. 



SYLLABUS OF LECTURE XIX 



Praetor's office coiitiiuiecl 
to Jose its importance 
from reign of Diocletian 



'Coiisolidatioji of Praetor- f^'^^r*^^^ by Salvius Jiilianus mider order of 
ivonsoiiaauoii oi rraeioi | Emperor Hadrian before A. D. 129 

lan Ji^dicts ^ Ratified by Senatus Consulium and extended 

to provinces. 

Further changes possible only thru Emperor. 

' In Rome and Constantinople functions gradual 
ly absorbed by praefectus urbi. 

^.^.. ^. ^,,^..v w«.. Provincial governors instructed to hear causes 

1 A. D. 284 to :{0()l <J , wherever practicable. 

Judex pedaneus or delegatus appointed to act In 

lieu of ^[agistrate. 
Rescript addressed by Emperor to judex con- 
tained provisional decision. 

LiBELLARv I Formulary procedure gradually disused and finally abandoned. 
EDURB....^A. D. 294 reference to judex forbidden unless required by pressure of 

business. 
Actio ex interdicto expanded. 

Prm^lings initiated by (-3,^^, statement of action. 
hbcllus convcnuouis . . . . ] pormal undertaking to proseinte cause io 

^judgment. 

Interlocutio (order of service on respondent). 
Libeltus contradictionis (Answer) 
Dilatory pleas heard; e, g,. lack of jurisdiction. 
Amendment of pleadings permitted. 

Kxecution might bo /Sniary: realized from sale of sufficient 

Lpro|>erty. 
Appeals to Emperor. 



The 
Procedure 



LECTURE 



I US NATURALK, CONCLUDED. 

TIIK I,T»EI.LARV PROCIvDURFC. 

Increasing resort to this extraordinary procedure was doubtless one of the 
factors which led ultimately to the abandonment of the slower and more cumbrous 
formulary system. Another factor was the growing power of the emperor, which was 
inconsistent with the independence theretofore enjoyed by the praetor and eventually 
brought about the consolidation and cessation of the praetorian edicts and the abolition 
of the praetorship.* Under the new system proceedings were instituted by the lihellus 
(whence libel, bill) convenlionis- and hence the procedure was known as libellary. 
Next came the inerlociiiio (order for service on respondent) and then the libellus 
contradictionis or answer. Dilatory plesis {e. g, challenging jurisdiction) were enter- 
tained and amendment of pleadings permitted. These proceedings all took place before 
a judex pedaneus or delegatus who acted under the authority of a rescript (containing, 
somewhat like the formula, a provisional decision) issued by the emperor, and appeals 
lay to the latter. 3 

Such was Roman procedure as crystallized in its final stage and before it was 
taken over by the ecclesiastical courts and preserved and passed on by them to the English 
chancellors and eventually to American tribunals inheriting their jurisdiction. 

Meanwhile the territorial scope of the Roman Law's operation had expanded 
from the limits of a small inland city to the confines of the civilized world. But this 
contrast was no greater than the change, in character and substance, which the Roman 
law had undergone during the long period commencing with jus quiritium and ending 
with jus naturalc. 

1. Sobm, Roman Law, sec. 17; Miiirhead, Roman Law, sec. 5S. 

2. Laiigdell, Equity Pleading, p. 1 rt scq , 

Form. ''In libello tria dcbent esse scriptan res quae petitur, ei cause 
petendiy ct nonien actiouis. Res antcm petitur singuaritcr, ubi est singularis: 
puta, peto codicem. Item universaliter, si est universaliias : ut haereditas. Item 
generaliter, si generalitas petatur: ut peto ratiouem meorum ucgotiorum gestorum 
quae admiuistrasti. Causa autem est inserenda : ut dicam, quia enii: vcl similcm 
causam dicam. Item actio: ut actio ex empto,vel similis actio. Forma ergo 
petitionem in liunc modum: Peto Codicemquia etni: et hoc per actionem 
exetnpto. El omnia quae plura ponuntur superflua sunt, nisi sint ad specifica- 
tionem rei.'* Novel 53, C, 3, sec. i, gloss on libellum. 

J. Mackenzie, Roman Law, pt. V. Ch VIII; Hunter, Roman Law, pp. 1044-1048. 



SYLLABUS OF LECTURE : 



THE BEOrXNINGS 



THE AGE OF CODIFICATION. 

''Nature : A reduction of the entire body of the law to certain, tsimple. 
statutory form, logically arranged. * 

Cicero's ideal. 

Codification ])lanned by Julius Caesar. 

''"Codification began with praetor's edict." 

Hadrian's 129 A. I). 
Gregorian, ca. Wi 
A. D. 
Early collections of Im- IIermogenian,t'ti.:?r>8 
perial Rescripts - - A. D. 

Used in preparing 
Alaric's Brevinrv 
506. 



Practical steps 



Codex Theodosianus 



The Vale,ntinian Law of Citations, 426. 

'Commission of J) appointed, 429 (abortive). 

New Commission of 16 appointed, 435. 

Both Commissions under presidency of Anii- 
ochus, a former consul. 

Code published, 438. 

Consisted of 16 books, divided into titles. 

Arrangedon traditional plan of praetor's edict. 

Included one book on crimes and one on re- 
ligion. 

Subject of numerous commentaries. 

400 of its 3400 enactmeuts appear in Alaric's 
V Breviary. 

r Imperial edicts issued after Codex. 
NoveUae constitutioncs <30 of 101 known extracts reproduced in 

'^ Breviary. 

Foregoing formed basis of Justinian's Corpus Juris Chilis. ^ 



' IltMibiirn, Historical DeveloiMiioiit of Code Pleading, 1— n. 



LECTURE XX 



THE AGE OF CODIFICATION. 

PRlCUMIXAkY STEPS. 

In its thousand or more years of evolution the Roman law, like the Anglo-American 
of to-day, now found itself in a chaotic state as regards form and expression. The 
crude and primitive Twelve Tables, long obsolete and partly lost, had been followed 
successively, as we have seen, by leges and plcbisciia, by the cdictum pcrpctuum, by 
responsa prwientium and the commentaries of great jurists; but neither any one nor all 
of these together contained the whole body of the law. To reduce it to systematic and 
accessible form was the one remaining need. Cicero* had dreamed of a system of 
universal law but the more practical Caesar- had actually planned a comprehensive scheme 
of codification which, had he lived, might have anticipated that of Justinian or even 
of Napoleon. It has been said^ that ''codification began with the praetor's edict." In 
the sense that the edictum perpetnum afforded a crude basis for the codemakers this is 
true. Hadrian's rescript (A. D. 129) for the consolidation of the edicts may therefore 
be regarded as a step toward codification and more advanced were the rescripts^ of 
Gregorian (ca. 330) and Hermgenian (ca. 363). The Valentinian Law of Citations 
<426) was another link in the chain. But the first practical effort at real codification 
was made under the Emperor Theodosian. After the appointment in 429 of a commis- 
sion of nine, which proved abortive, a new commission of sixteen was appointed. Both 
•commissions were under the presidency of Antiochus, a former consul, and a compilation, 
since known as the Codex Theodosianus, or Theodosian Code, was published in 438. 
It consisted of sixteen books, divided into titles, including one book on crimes and one 
on religion, and was arranged on the traditional plan of the praetor's edict.s A supplement 
to the Code (Novellae) containing imperial edicts, was published later^ and numerous 
commentaries appeared. Indeed Theodosian' s was the only Roman Code known in the 
west for centiyies and when Alaric the X'isigoth issued his famous Breriarium for his 
Roman subjects he drew largely from the former, four hundred of its thirty four 
hundred enactments reappearing in the l>reviary which also reproduced thirty of the one 
hundred and four known extracts from the Novellae, 

1 **Xon crit alia lex Rome, alia Athrnis, afii nunc, ft alia poatfiac, mil apad pmncs gcnivs, ct omni 
tempore una h'T ( 1 Hempitvrna et immortaliK, eoutinehit " />r Repnhlica. 

- Plutarch's Life of Caesar, 58. • 

3 Wilson, The State, sec. 279. 

4 Muirheafl, Roman Law, sec. 79; Hunter, Roman Law, pp. 85, 86; Sohm, Roman Law, sec. 21; 

Mackenzie, Roman Law, sec. 22-23. 

5 Muirhead, Roman Law, sec. 80 ; Hunter, Roman Law, pp. 86, 87. 

6 Muirhead, Roman Law, p. 369; Sohm, Roman Law p. 125; Hunter, Roman Law, p. 87. 



8YLLABUS OF LECTUKE X 



/f« 



rHK AGE OF CODIFICATION, CONTINUED. 

1 Preliminary announcement by Emperor Justinian at Constan 
tinople, Feb. 13, 528. 
fUnder presidency of Tribonian. 
Framed by Commission of UH 4 Law professors; 11 lawyers*. 

^Appointed Dec. 530. 

''An introduction to the work. 

An elementary text book for use rConstantinople 

in law schools of < Berytus. 

I Rome. 



'^Institutes < 



OORPCrS JURIS 

CIVILIS. .; 

(Called also 
Pandects) .. 



Mainly work of Theophilus nnd Dorotheus. 
professors re8i>ectively iu the two first named 
schools. 



1 Ras< 



f Gains. 



Digest or 
Pandects 



^ Parts.. .\ 



Codex 



fPersons. 
Divided intoj Property. I Based on I IHpiau. 
four books.S Obligations. I works ofj 3farcianns 

^.Completed and published, November 21, 53:j 

''^The soul of t\\o. Corp us r 
Collated from the works of 39 authors. 
Aggregate number of extracts over 9,000. 

CJus ciz'tlc 
Commission worked in three sec I j^^ gentium 

tions, each on a diiTerenl group^^.g^^^j^^^^^'^^ 

About one- third taken from Ulpian. 

Formefl much the largest fraction of Corpus Juris 

Civilis. 
Divided into 50 books and subdivided into 7 parts. 
Arranged on model of cdictum perpetuum and XII 

Tables. 
Issued December 30. 533. 

Contained more public and criminal law than the 

Digest. 
Divided into 12 books. 

'Orationes: Proposals to Senate. 
Edicta: Laws proclaimed with 
Sources ( Consii- 1 (mt ratification. 
tntioncs:\)ovA Mandata: Instructions to sub 
nments issu-> ordinate olficials. 



ing from em- 
peror) 



V.' 



^ 



Dccreta : Decisions on legal points. 
Rcscripta: Answers to queri<*s 

of citizens or officers. 
npistolae. (letters) 

Published November, 53^. 

A supplement to the Corpus Juiis, 
. Containing later enactments, added down to iiCi^K 
Novelsif iVo-J ^lostly in Greek or Greek and Latin. 
veilae Cons-<i i^elatemainh to public and ecclesiasticiil affsiirs. 
tiluiiones) \ jjy|. j^omt* (i(/}|i ^^^ij ])rivate, especially intestate 

I succession. 

Ix^gcnd of rediscovery at Amalfi in 1147. 



A 



LECTURE XXI 



THK AGE OF CODIFICATION. COxMTINUED. 

THE CORPUS JURIS ClVI^fS. 

But the centre of imperial power had shifted to the east and less than a century 
of experience with Theodosian's work was sufficient to show the need of something 
better. So on Feb. 13, 528, at Constantinople, the Emperor Justinian made his 
preliminary announcement ' of a far more comprehensive scheme of codification than 
had yet appeared. But the emperor took practically no part in preparing the famous 
work which bears his name. That task was accomplished by a commission appointed 
in December 530 and 4iumbering (like the second of Theodosian*s) sixteen, including 
Tribonian, the president, four law professors and eleven practitioners. The scheme ^ 
included four distinct books, viz. : 

(I) Institiiies, ^ This was designed both as an introducation to the entire 
work and as an elementary text book for use in the Roman law schools like those of 
Constantinople, Berytus and Rome. Hence it was mainly the work of Tlieophilusand 
Dorotheus, professors respectively in the two first named schools. It was based 
upon the commentaries of Gains, Ulpian and Marcianus, was divided into four books, 
treating respectively of Persons, Property, Obligations and Actions and was completed 
^nd published Nov. 2r, 533. 

(II) Digest or Pandects. ^ This was intended to be the most practical, as it was 
most extensive, portion of the scheme. It covered substantially the entire body of 
Roman private law and hence has been called "the soul of the corpus,*' s its purpose 
being "to extract the spirit of jurisprudence from the decisions and conjectures, the 
questions and disputes of the Roman civilians. "<^ In preparing it the commission worked 
in three sections, one engaged on subjects ol jus civile, the second on those ol jus gentium 
and the third on miscellaneous branches. They collated from thirty nine authors, 
material comprising over nine thousand extracts ^ of which about one third were from 
Ulpian. It was arranged, it is said ^ on the model of the Twelve Tables and the edictum 
perpetnum, and was divided into fifty books and subdivided into seveu parts. The 

I It is this scene that Benjamin Constant com mem orates in his famous painting, now in the Me- 
tropolitan Museum, New York. 

V^'hile more commonly known in the Anglo-Saxon world a) the Corpus Jiiri-^ CUilia, the work is 
also called, especially in Continental Europe, the Pandects which name, however, is likewise 
applied to the second of the four books. On their history and general character see Muirhead, 
Roman Law, pp. 376-80 (XX Encyc. Brit. 712 rt arq); Hadley, Roman Law, Lecture I; Mack- 
enzie, Roninn Law, pt. I, Ch. II; Gibbon, Decline and Pall of the Roman Empire, Vol. IV. 

3 See Mnirhia:!, Roman Law, pp. 383-383; Sohm, Roman Law, (3d. ed.) p. 126. English transla- 
tions of the Inslitules have been made by Cooper and Sanders, the latter having also been edited 
by Hammond. 

4 Muirhead, Roman Law, pp. 383-585; Sohm, Roman Liw, pp. 126-128. 
=5 Hadley, Introduction to Roman Law, 11. 

^» Gibbon, Decline and Fall of the Roman Empire, V., 283 ff srrj. 
7 Roby, Introduction to the Study of Justinian's Digest (1886) 29. 
"^ Hammond, Introduction to Sandars' Justinian, pp. xxii-xxv. 



- 78 - 

authors inform us ^ that they "have not adopted this division by chance and without 
reason, but upon consideration of the nature and mystery of those numbers, and so 
making an arrangement appropriate to them." 

(III). Codex^"^ This contained more puWic and criminal law than the Digest 
and its leading sources were the constitiitiones or documents issuing from the emperor, 
such as edicts, rescripts and decrees. It was divided into twelve books and published 
in November, 534. 

(IV) Novels {Novellae Conslitutioncs).^' 

As with Theodosian's Code these formed a supplement*^ containing enactments 
after the other parts had been published and as late as 565. They relate mainly to public 
and ecclesiastical aflfairs but some deal with private law and especially intestate succes- 
sion. They are written mostly in Greek, alone or with Latin. 

Such was the work with which Justinian crowned his own reign^^ and the 
twelve centuries of Roman legal evolution. But its influence has not only furnished 
the model for all subsequent codes; it has supplied the name and, let us hope, the 
inspiration also for the most comprehensive exposition yet undertaken of the Anglo- 
American law. 

9. Preface. 

This probably suggested boik the arrangeiiieiit and the uanie of the famous mediaeval Spanish 
code •'Lf/,v Mctc Partidas'' which, like the Digest, discourses at length, in its "Septenario**, on the 
importance of this number. 

"The mystic meaning of the number seven is not of importance to us here and now; and 
it may be sufficient to say that (he first part included four books, and treated generally of the 
history of jurisdiction of tribunals, of appearance therein, and exceptions or defences; the 
second part was entitled, de judiciis, and concerned judgments, and contained seven books, the 
third part, de rebus, contained eight books, tho fourth part, utnbilicum concerned hjfpotficca, 
cdicta^ rules as to certain actions, and matters concerning marriage and tutorship, and con- 
tained eight books; the fifth part contained nine books, dc testamentis; the sixth part treated 
of various matters of succession, servitude, injunction, and also of certain obligations, and 
inchided eight books, while the seventh part, in six books, contained the subject of obligations, 
rx contractu and ex delicto, and treated also of crimes, appeals, and inteipretation." Howe. 
Studies in the Civil Law, 17. 
'". Muirheacl, Roman Law, pp. 385, 386; Sohm, Roman Law, (^d. ed.) pp. 128, 129. 
•». Muirhead, Roman Law, pp. 3S6, 387; Sohm, Roman Law, (3d. ed.) p. 129. 

»-. The 'Novellae also find a counterpart in the so-called "Manclui Code" (Ta Ciring Lii Li) of 
China. 

"This was promulgated in the year 1647 of ihe western chronology, under the Emperor 
Shun Chih. the first of the late Manchu or Ch'ing Dynasty. It may well be called the Chinese 
Corims JnH^, for it includes the original text (Lii) corresponding to the first three parts of 
Justinian's Pandects and the supplemental laws (Li) answering to the Novellae of Justinian. 
The former (Lii) were translated into English and published in London in 1810 by Sir George 
Thomas Staunton, an attache of the first British diplomatic mission to China (1793) ♦ ♦ * 
Staunton's work was soon utilized by other western scholars A French translation of 
it by Felix Renouard de Sainte Croix was published in 1812 and later a Spanish translation, 
probably from the latter, was rendered. A copy of ihi^ is now in the government law library 
of Manila." Lobingicr. A Bibliographical Introduction to the Study of Chinese Law, 113, 
114. 
13. ** This book we owe to great Justinian *s hand 

Framed by Tribonian's toil at his command. 
As art's best wonders grace Alcides' shield, 
So the best Jurists* thoughts these pages yield : 
Thence Europe, Asia, and each Libyan horde 
Learn to obey the world^s Imperial Lord.** 
Translation of Greek epigram said to have been inscribed in Anialfi copy of Pandects. 
As to the legend (now generally discredited) of their loss and rediscovery at Amalfi, see 
Irving, Introduction to the Civil Law, pp. 78-84, 



SYLLABUS OF LECTURE XXII 



INSTITUTES OF JUSTINIAN, 



CJngenui^ (fn^oborn) 



/ Libtri 



( 



'Libcrtini - { amnumitti'd ) 



Lihertas -< 



i l*a rents Intoi-marrli^d and both either fn^* 

J or fn*od. 

( Mother alone free at child's birth. 

' Jn facie ecclesiae. 
J\.K 7 indicia (In court.) 
J /nicr amicos. 
'\ Per ehstolam. 

I Per feslamenium. 

^LimitationR. ' 



\Serii * 



. < )ri»;l 
[iVoto 






lUrth (of slave mother) =* 

aptlvlty. 
Self sale. 

onvlction. 



I*rotoetion : *\Sc<1 hoc le.n!*jrr nnfli.' hominihus, t/ui sub imperio nostra sunt, 
licet, sine causa legibus cognita, in servos sitos suf>ta modiim saevire." * 



Civiias 



/-All liberi are now cii ics. 

I Omnc^ Hbertos, nullo nee aetatis manumissi. fiec dominii manumis^oris, nee in wanumisjfiottis. 
V modo discrimine habito, sicuti antea observabalur, ciii'aie Komana donavimns, multU 
j modis addilis per guos possit Jiberlax sert'is cn^n ciiilale f^omana, quae sola est in 



praesenti, praestari.*' ' 

/lOxtended to all lineal desoendents In mal»» line. " 



/'D^-rtnl- 
tion : 



MHKU I : <f 
PIOKSOXa 1 

( '/"fia capita') 



f Palrxa Poics- 
tas. " 



*\\uptiae nutem, sti 

matrimonium est. tu- 

et muHeris conjunctiva 

individuam vitot- con- 

seMdincm confinens.' 



i« 



Malnmcnium, 



Kfiscn- 
tials 



Oriifin 



r.^/ainmoniu 
--^ Legitimati" 



I i.-irrogtitiit. 

^AdopUo^- ■ jHy authority 
/ of magistrate 



/■a mi Ha 



T«»rmlna- | l»eatb of parmt. 
tifin 13 J 



1 .Marriageable a^«>. 
J Consent ot Paler tarn 

\ lias. 

Lineal relatives 



IVohlblt-J (\)1 lateral > 
j»d " 1 relatives -: 



L\dopt<Ml relatives 



.^fanus (wlf(') 



I Kmandpation 
KindH 



\l*«'rmitted : C<nsobri^i. 



, Ti'stamentarv 
|.1udicial 



\/n locopiiren- 

rends - - 



^Capitis deminiilio. '»• 



Tutnres >* 



l^iMUfis - . I Loffitimato (Ken.-rall 

' M'iauelary (sons <»f emancipated fathers) " 

I .Vuthorlty (ncceRsary for pupil to tak«' Inhorltanee, etc.) 
^Termination. 



f A do lesct Hies { under 25 1 . 

C,.r.t..res •• (Kuardlans of,..-. rt, . of^ /i;;^;;;', !^,"^^!S;'h"rVft8>. 

tc>th<'r di»feetlve persons. 

Kxeuse. " (Sfcurlty. 

I Sup«»rvision. '" - - - I.Veeusation. 

( lt«*movHl. 



4 

5 

9 

S 



Til. IV. 

Tit. V (1). 

Tit. Vi; VII. 

Tit. Ill (2—5) ; Sohiii. Ifcoiiuiii Law, .sec. ri'J. 

Parins sequitur matrrm. 

Til. Vlir, (2). 

Tit V (3) ; Sohm. s<H'. a'J. 

Solini, Sw. ;u, 

Tit. IX (.^1. 

M. (1). 



II 


Tit. X. 


1 1 


Tit. xr. 


u 


Tit. XII. 


14 


Tir. XIV XXII. 


i-S 


Tit. XIX. 


|6 


Til. XXIII— XXIV. 


>7 


Tit XXV. 



i8 Tit. XXVI. 

»9 Tit. XVI; Sohiii, sec. an. 



SYLLABUS OF LECTURE XXIII 



INSTITUTES OF JUSTINIAN. CONTINUED. 
^Definition: Whatever is capable of being the subject of a right. 



Res 

(Property) 

Book II, Tit. 

MX 



(in nostra patrimonio. d 

I (individual).... j|-;„.^_ 



/As to own- 
ership . . 



vGlasses 



< 



^Res com- 
munes * 



yfixtra patri-^ 
monium 
nostrum . 



Air. 

Bunning /' 
water. Fisheries. 
Sea and<^ Moorage, 
Uhore. I Wharfage, etc. 



Res puhlicae (j)ublic buildings \ 
Res universitatis - (municipal ) 



(Res corpor-J 



\A« to char-< 
acter .... 



('Unappropriated. 
' „ ... J Sanciae (consecrated 
^Res nuUiusH y.^^^^^^^ ^nd groundH K 

\Sacrae (city walls.) 
'Tangible: (^. ^., laud, gold) 

"'"^ ■■•■\Kindsi|^fS;„. 

Iter (i>assag\» 

/RuslicQs of man j. 

Actus (pasv- 

ageof beasts j 
^ Via (passap* 

of both). 

Aquaeduans 

[ (passage of 
V water). 



,Res t«- f l!||^*>i- 

corpor- gi^t 
ales^ iF^^^ts 
m gen- 
eral: 

Servi- 
tutes 5 



/Praedial 

{de immo- 
hilibus) 






» Tit. 1, 1-5; Sohm, Roman Law, p. 230 ct scfj. s 

a Tit. I, 6. 6 

3 Id. 7-10 7 

4 Tit. II. 



I ('Supi>ort. 

\Urbanas J I^arty walls. 
1 Water. 

Ifructus 6 
(right tojI>istiuct fnun 

use) ..^''^"**- 

l^ Alienable 

, ^ ,, » ^ Li'ss extensive 
Personal <^ Usus^ . . \inalienable. 

(Capitis demirr 
' utio 

Termiu-jpi»««^, 
nation ..< Surrender to 
owner, 

Consolidatio 
Dest ruction 

Tit. Ill ; Sohm, sec, 63. 
Tit. IV; Tit. I, 36-3S. 
Tit. V; 



SYLLABUS OF LECTURE 



INSTITUTES OF JUSTINIAN, CONTINUED. 

/t i«iUo+;r.«« I Wife's dowry iiiolienable. 

f lamiiations . . jp,^^,//,- ^j^,, ^^^^ alienate without tutor s consent.' 



Propbrtv, 
Continued: 

ACQL'ISITTON. i 



Means - < 



^Modes 



I- 



/Personally. 
By fHii familiarum. 

„ servi. 
\ „ procuratores. 



(Animales ferae naturae, 
^Occupatio < War booty 4 



Usucapio ^ 
(prescription) 



<: vyar uuuiy ^ 

(^Treasure trove 5 

Requisites {^i^Ji^JV-pert,. 

TFree persons. 
Excludes. < Sacred things. 

I Fugitive slaves. 



( Mobiles, 3 yrs. 



Period 






I 



"< 



ilO years par- 
Immohiles) ties present. 
S 20 years par- 
l^ ties absent. 



^Increase of animals. 

Accretion ) Avulsion. 

Accretion | Alluvion. 



Accessio ^ 



\ 



1 Transformation. 

Confusio (liquids). 

Commixto (solids). 

Adjunctio. 
I Improving another's property. 

Traditio » (delivery) 

(Mortis causa (nearly like legacy) 

" " I Inter vivos ^ Ordinary. 

\^inter vuos {Propternupti 



Donatio 9 



fffj. 



6 

7 

8 



Tit, VI ; Sohm, Roman Law, pp, 336-341- 
Tit, I ; 19-35 inc. 

Id. 40-13 inc.; Sohm, Roman Law, pp, Z^o-^^. 
Tit, I. 44- 



1 Tit. VIII. 

2 Tit. IX. 

3 Tit. I, 12-16, inc. 

4 Id. 17. 

5 Id. 18, 39, 47* 

Con'td. — "Treasure trove is gold or silver hidden in the ground, the owner being unknown. 
Such treasure naturally belongs to the finder: but the laws or customs of any country may 
ordain otherwise. The Roman law on this subject varied at different periods. By Hadrian's 
constitution, which is referred to in the Institutes, when treasure was found by any one on his 
own ground it became his property; but if it was accidentally discovered by a person on the 
ground of another, one-half belonged to the finder and the other half to the landowner. Tliis 
rule is adopted in the modern French Code. In Britain and some other countries treasure- 
trove l>elongs to the crown or its grantees." Mackenzie, Roman Law (7th ed.) 175. 



SYLLABUS OF LECTURE XXIV 



INSTITUTES OF JUSTINIAN, CONTINUED. 

/Rome's gift to the world, i 



Form and 

execullons 



Writtoo 



t Tmmatorial on what. 2 

' Hut miulrod to be In (^^^^ to subsrrlb.\ 

Had to seal. | 

Competent : all tho«e 
with t0SlamgHli farlio 



prfs^^nco of 7 witn^^s- 
soss 3 ' 



r)«pllcrtt<*s i)*'i inittod 4 



Incomp*>tont. 



Codicils ( Sui)l*'mcnts to wills not requiring 
j'ormalitloB of orijrinalg) . 5 



{.Vuncutata: dvland orally before ; witnesses 6 
Military : Soldiers in service could make wills 
b 



Women. 

Children. 

Slaves 

Lunatica. 

Prodigals. 

Those in teatator't 

power. 
Heirs ; but not 
V Legs tees. 



by merely declarinj? intention. 7 

Those in another's power (captives). 

Children, 
competent 8 ^ Lunatics (except durlni? lucid Intervals). 
I Prodigals. 

Deaf and dumb from birth (exci'pt .soldiers) . 
^niind. 



Testamentary 
capacity : In 



TK-STAMICNTA. 
(Dookll, J 
Tit. X-XKV) S 



, Children mu.st be ex- 1 Inapplicable 10 r Mothers. 

f ., 1- t»..»i»..4-»,i ..I to s Maternal grandfathers. 

^Soldiers. 
(^Action dt inoficioso ttstamgnto. xi 



press ly instituted as 
belr.s or disinherited. 9 



^.Itemcdy .. 



Other requisitioss; 



Institution 



^Ileirs 1-'. . J 



1' Lineal heirs. 

I ^ ..!.,* J Brothers and sister 
UTailableto..^^jj^^^ totally dUK. 

^Number unlimited. 13 ^ herlted. 

Conditions permitted. 

Might be strangers. 

Might be slaves Vulgar. 

1^ Substitution allowed uj Pupillary (death of childrea) 

^Quaai-pupiilaty. 

liA tranei (might decline) . 



wCIasse.s. 15 * 



( 

\ 

^ Necessary. ^ 



TAdoptlon of child. 
\^nevocatlon 2o< Later testament. 

[^Cat^itis dtminutio. 



Thosi' in t« sta tor's power at death. 

^ Debts. f Direct and Im- 
peratlre gifti 
by testator. 

Might be ad- 
. , ^' eemed (revok- 

Might be traa«- 
ferred. 

V Limited to tbref 
fourths. 18 

Ftdti eomissa : precatire 
gifts thru the heir. 19 



V Liabilities 
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» Maine, Ancient Law, Ch. VI ; Sohm, Roman Law, pp. 574 et »eq: Muirhcad, Roman Law see. 87. 

- Tit. X. 12. 

.3 Ifl. 3-II. 

4 [d. 13. 

5 Tit. XXV. 

6 Tit. X, 14. 

7 Tit. XI 
J' Tit. XII 

Tit. xur. 5. 

^'^ Id. 6. 7. 

^^ Tit. xviir. 

-' Tit. XIV. 

'^ Id. 4. 

'^ Tir. XVI. 

^^ Tit. XIX: Sohm 113 

'•^ Tit. XX ; Sohm, pp. 593 ct scq : 

'■ Tit. XXL 

'^ Tit. XXII. But this held inapplicable to intestate succession, Sentence Spanish, Supr. Trib. 

June 13, 1^96. 79 J"r, Civ. 1189. 

"^ Tit. XX, 3, 25; XXIII, XXIV; Sohm pp. 597 ct scq: Muirhcad, Roman Law, Sec. 70. 

-'^ Tit. XVIL 



SYLLABUS OF LECTURE XX YI 



INSTITUTES OF JUSTINIAN, CONTINUED. 



/Occurs in . ' 
default ofL 



Testament 



[Valid. 
Unrevoked. 



(Testamentary heir.* 



INTESTATE 
SUCCESSION 

(Lib. III. 



1. ►S'//f heredes ^ <; 



'Includes < 



Those in decedent's , 
power at his death' 



f Child of dis- 
inherited on 
failure of heir. 
Grandchild be- 
gotten but un- 
born. 

^.Emancipated. 



[Those adopted 
^Excludes; !>y another. 
lUiibegotten. 

Shares per stirpes (by the group) and not iier 

capita, ^ 
Unaccepted portions of inheritance accrue 

to co-heir. 5 
Accepted portion of deceased heir accrues Xi> 

his heirs. 

("Those related thru males. ^ 
2. Apnati^ < "^^^^ according to proximity, nearest first. » 
* 1 Mothers given full right to succeed their children 

I, and vice versa, • 

''Those related thru females onlr. 
Includes! Adopted children, 
includes (.jjij^ren of uncertai 



Tit 1 TX ^ I ^^^^^ ^^ ' 

lu. 1-i.Y.; I ij^jijfiorum ^ 3. Cognati '« 

possessio - 



^Grades or de 



grees 



II 



- 



4. Vir aut uxor (husband 
or wife). »- 



uncertain father. 

rS Great grand par- 
( Ascend- 1 euts, etc. 

ing "^ 2. Grand parents. 
A. Parents. 

fl. ChUdren, 
Descend- J 2. Grand children, 
ing 1 3. Great grand 
i, children, etc. 



i2 Brothers and 

sisters. 
3. Nephews and 
nieces. 

Uncles or aunts. 
\ 4. Grand nephews 
and nieces. 
First cousins. 
Great uncles and 
aunts- 



Collater- 
al 



n 



-89- 



5. The state (fiscus) : Si nemo sit, ai quern bonorum possessio 
pcrtinere possity ant sit quidem, sed jus suum oniserit, 
populo bona defemntur. '^ 

^Succession of slaves and freedmeii qualified bj rights of patron. '^ 



» Tit. I, Preamble: Muirhead, Roman I,aw, sec. 87; French Civil Code, Lib. Ill, Tit. i; 

Spanish Civil Code, I.ib. Ill, Tit. HI, Chs. 3. 4. 

^ Tit. IX. 

3 Tit. I. 

4 Id. 6. 

5 Tit. IV, 4. 

6 Tit. II. 

7 Lib. L Tit. XV, I. 

8 Lib. Ill, Tit. II, 5.7. 

9 Tit. III. 

JO Tit. V; Solnn, Roman Law, pp. 559 vt 8i^.q. 

" Tit. VI. 

»2 Tit. IX, 6. 

'3 IJlpian, Reg. XXVIII, 7. 

»4 Tit. VI, 10; Tit. VII. 



1 



SYLLABUS OF LECTURE 



II 



INSTITUTES OF JUSTINIAN, CONTINUED 

I Nature : "Obligatio est vinculm juris quo necest'iaU astr/ngimtr aUciuus ^olufndaf r#>' i 



OBUGATlONfS^ 

<Ub. III. 
Tit XIIT, 
XIII- 
XXVI) 



, , , f.Toint. 
.Principals I seroral 



Parties * ^ FiiU' jUH.^or€s 3 (Huvetios) 



Slares ; lU^^hts atvrno to masfrr. 

Ohililren : Fsnfriiot acrruoK to pfifcr faiHUhtft. 



^Subject nialttr vt\\y 
able of 



< flight bo a<Ule(1 In every obli'i:ition be- 
I fore or after. 

; Kach liable for whole <lebf nn<l heir 
i bound, 

^ But nil solvent fide JtiHyore^ iiuis< 
share liability. 
And each ooubl recover from principal 
^ debtor. 



Keal 6 



{Manual deliv«ry 
Reins welfrhed. 
roefiKured or 
nunibertNl. 



(Muluum: F.n forced by condietio. 
Vomodatum: Enforced by aciin 
comwoflati. 



Forms 



i 



/ {Ex Contractus 
Those of jus 
grntium) 5 , 



Classes 4 



VVerbal {slip- 
ulatio) 7 



{En forced hy artio 
for fraud only. 

{Ordinary diligence a- 
lone required 
Enforced by actio 
pipneratitia. 



f Ancient \vor«l8 no longer required. '^ 
Meeting of minds nei'f^ssary 9 

f Unless <-ondi- 
«..^ --, B^Ye.""*''*^ 

V Heirs bound. 

Joint parties permitted, but pefonnanct* 

as to one sufficient, n 
Slave might, stipulate, but benefit h 

a<'crued to master, i^ 



'Judicial ;procce<lli:p from 

office of jndez: 
Praetorian: proceetUrR 

from office of praetor. 
Common : proceeding 

from office of cither. 
Con ven ti ona I ; proceetl 

'ing from agreement. 



Classes '3 



— 91 



Verbal ^coii'd. ) 



Literal. 



16 



OoitHoitHual. ' 



InvftHd (14)<; 



'Subject luaUer iioii-ox- 
' istent. 
i Object uulawfu], 
. Atteoipt to bind or bene- 
fit strangfi* : Iiow evad- 

^ Oil, J 5 



KnfovitMl bv 



Those in oUier 
Incapable | parlx 's power: 
parJies ^ Dumb. 
I Tnsanr. 
v^ Infants. 

ContUciif) (when certain) 



iContiiciif) (when ctrtj 
y< Actio ex stipulata 
\ (When nncertalr.) 



'Bniptio vendilio. 



Locatio c^ndujiio "^ 



f Title passes when price is fixed. 
< May be couditioaal. 
l^Void if subject matter incapable of sale. 

Illeld to care of diligcntis- 
simtis pater familas, 
Right passes to heir 
Had actio conducli, 

\Locator: Had actio locati. 

ft^hai-e of gains and losses (?qual unless otherwise 
' provi<led. 



Soaetas 



ftJS -'0 V 



,. [Death of socius. 

I:a rcrsonts (/^,^^/i,.,^/,-^ (confiscation ) of 

partner' goods 



MaHdatwn I Kinds. 



[^Soluiio, ..) ,. J [Purpose accomplished. 

'' ^'^ ''"'^''"^ • ' \Bonorum cessio 

Ex voiuniiifc: retirement of socius. 
l^fi.r actione (Huii by socius). 

f Requi- (Must be gratuitous, ^a 

sites. (Must not be contra bonos mores 

Might take effect at a fixed Ume or conditionally 

Tor benefit of mandalor only. 
,, ,. ,, mandator and mandatarius. 
For benefit of third party. 

,, ,, „ ., „ and mandator, 

jNot obliged to accept. 

IBut after acceptance must execute manda- 



L 



Manda- 
tarius. 



turn, within its limits. 
Extinc- [Revocation. 
' tion. (Death of either party. 



— g2 — 

^' V\' ^.U![v,?J^o'"^^^» ^^^' Roman I.aw, sec. 73; Mackeldy, Roman Law, sec. 28S. et seg. 

2. Tit. XXVIII; Sohm, sec. 74. 

3. Tit. XX. 

4. h]. I, 2. 

5. See Lecture XV. 

6. Tit. XIV; Sohui, sec. 79. 

7. Tit. XV; Sobm, sec. 80. 

8. Tit. XV, 1-3. 

9. Tit. XIX, 5. 23. 

10. Tit. XV, 2-6 

11. Tit. XV] . 
J2. Tit. XVlf. 

13. Tit. XVIII. 

14. Tit. XIX. 

1.5. I<^. 19. 

16. Tit. XXI ; Sohni, sec. 81. 

17. Tit. XXII; J^ohm, sec. 82. 

18. Tit. XXIV. 
J9. Tit. XXV. 

20. Tit. XXVL 

21. Til. XXVIL 

22. Id. 13. 



f ' 



Syllabus of Lecture XXVIII 



INSTITUTES OF JUSTINIAN, CONCUIDKD. 

fllesult not fro].! nvrreemoat but from facts or events. 

< rMana^-einent of anotlior's affairs without 

mutufahini,. 



fQunni ex contractu ». 



ma tiff a turn. 

Vwlnsfancos I Kxponflilurcis for ILe other Afiitor 

pnrt.v's honeflt by J Joinl owner. 

t \Cohefr. 

Money ])aid hv niist;»ke /^^^"<*raljy recoverable. 

•\Biit not gifts for relig- 
ious purposes. 
The aj,l),<,,)i.|atfon of mo(>ilc^^3 against the will 
^ of the rightful j)os8essor. 4 
vA\ rongful int<Mit neccssarv ; henco could not b€^ 
connnitted by a child. ^ 

(MiiniUsiuvi /P^^^ **«uight with the goods." 
jrurtum ^ i r^lasM's k . . , \^ ^"«Jty» quadniple value. 

' ^ < -^ ^c ?nnmjfft(m7i: jjenalty double value. 

I Coticvpiuw: goods found in another's house 
Umaium: stolen la^jods left with innocent 



Nature 



CLA8SE.S OF 
OBJJQATIONS / 
CONCLUDED. 



hjjs inalcficio< 
{ delicto ) 

(Ariaiug 
from ) 



RaiJina <> ^ 



To recover penalty, actio /in/i/2''^"""''^- 
^ . \ AVr manifcitU 

\ .. ., propprtv/ ]^*'»<'*^a^«>(againstposse89or> 

M Condictio ( „ thief or 
heir 

-'Xatnrt. < 'A';»J<iii^ '/•o^iVcs from rightful possessor bv for.-e 
\A\ rongful intent not always essential. 7 ' 



rWithin one year property and 



Damnum 



\ltijuria 10 



I »» *i mil v/i ITT .\«ir |irop< 
^KeniHty ; octin vi bouoritm< treble value awarded. 

raptoriim. {After one year value only. 

Wrongful damage to rcfi corporales.. 

f Aer/h actio Aquiline 9 f^^*'*tr/« if damage caust^l 
,.^,,,, V \ by defendant's body. 

}-^^^<^^^^ \ J'///t> if otherwise ciused 

rrimen capifalr against wro»igdoer If death 
resultwl, 

'Any wilfiil violation of aimther's rights not included in 
foregoing. 

('Ordinary. 
Kinds.' riflspci'Ially severe or 

i^ 10v>.r( grave) ^ 

\Commltted in a public place. 

f Injured one. 
'( 'riniinal r A ctor.< Pater famHia< 

K'uion. fParlies. J [^Master. 

f Actual 
.Kens J wrongd<Hn\ 
\^ Instigator. 

Penalty (damages). " 
V^Extinction (abandomnent) j^ 
- Wrongful judicial decisions. 

Injuries caused Im' objects.! J,?iiV*f* 
^ . . J ^^ ^ Ejected from room. 

Quafit ejp delicto 13 J ryautac. 

I Furtum by servants of J Gaupones, 
I l^iStrtl^uZtfrii. 

' Injuries by slaves. f Performance, i -4 ec«^pH/«/io. 15 

Discharge 14 J Agreement. < 

{yoratio. ^<> 1^ Mutual (H>n8ent. 



i^Crimin; 
I proseci 
^ Remedies^ 

|-1c//o 
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I I.ib. Ill, Tit. XXVII. Cf. French Civil Code. Lib. IV, ch. I; Spanish Civil Code, Lib. IV, 

Tit. XVI, cap. II. 

- Lib IV, Tit. I; Sohni, Roman Law, pp. 432, 433. 

3 Might include person.s, Til, 1,9. 

4 Tit. I, I. 6-ivS, 

5 Id. 18. 

6 Tit. II; Sohui, p. 434. 
1 Tit. II, I. 

S Tit. Ill ; Solini, pp. 434-6. 

9 See syllabu-s of Lecture XII. 

'o Tit. IV;Sohm, i)p. 437. 43-'^ 

" Id. 7. 

'2 Jd. 12. 

'3 TiL V; Solini, seo. 86; Frt-uoh Civil Co<k-, Lib. IV, ch. II. 

M Lib. Ill, Til. XXIX. 

»5 Id. I, 2. 

^6 Jd. 3; Sohui, sec. 87. 



kSyllabus of lecture : 



-(■'lianicter of 
[Roman Crluii- 
iial Law I - 



I'The least ^cicutiflc part of Uoman Jnrispriidcuce. 
Provincial and arbitrary In substance. 
Capricious in classification. 



Quaestiones prrpetnae. - - 



Crimina 






,^ A gainst 
pnblic 



fOrdinaria ^ 



l'P«6Itefl<' 



Casssle 



L 

i 



Against 
\ individual 



" "S Peculatm - - - 90. 

Tender Sollan J Parricidium. 
lej?islation ] hicendium. 

KFalsum. 



/Safety 



^Perduclho: aiding a Ix*!- 
ligercnt enemy. 

^Included 
also in- 
dignity to 
emperor. 

^ facility 



Laesac 



litieji 
provided 
for pro- 
\ seen ti on 

Peace; vis publica (sedition). 

f False testimony. 
tdlumnia (malicionsn*- 

cvisatlon). 
Praevan'catio (con«eal- 
J n s t i CO i men t of crime ) . 

Tergiversaiio (abandon- 
ment of prosecution ) . 
Otber interference with 
due course of justice. 

v; Suffrage: ambitus (bribery). 

{PcfuJaius (taking pnlilk' 
property). 
Counterfeiting. 
Illegal exaction of tjK\t*s 

fRepetundnc (nialvei-sa- 
Adminish-a- j tion). 
tion S Other official maltfti- 

l^ sance. 

/Talse weights and niea- 
Trade J sures. 

1 Artificialiy I'aisingpritt^ 

Morals. 
Vltelijcion. 

< Person 



LiberU' 



f Pair iridium, 
I Homicidium. 
\,Tnjuria. 

( False imprisonmeur. 
( Plagium (Ividnappiug) 



Reputation (libel.) 



's I Chastity /S^"!"^*^"-'' ,. 

I andstatus1?«S;**!»«'^«*«*" 
I {^AduJtcrfum 



> Maine. Ancient, I#aw Ch. X ; Macrkenzle, Roman Law, pp 407-S 
^ Hunter, Roman Law pp. 1005-1072 ; Mackenzie, pp. 400-420. 
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Exiraoi'dinarin ; penalty/ 
^not fixed 



Poenac 4 < 



(Fur turn (larce-x 

V^lonarum rap- \^^^ ''^"<'"'- 
I ^orttw( robbery) j 

T»pnn«rfv < ^tcUionatiis (fraudulent 
i^Lrop.rrj ^ contracts) 

Falsum (forgery) 
/ncendtMm (ar-^on) 
Forcible ouster. 

v/'nyffW 3| Generally punished by line. 

/^Decapitation 
/Forms J Burning 
rDeath J \Cruciflxion 

j < Could not be imposed by comilia irihuta ; 

/'Capital ( capitiH dcminutio ) <J |^ hence disused toward close of republ Ic. 

liossof i Libertas. 
fRclcgatio I Civitas. 

Dcportatio (more severe) 
Flogging 



/ Capital^I Ii?P^^s^"«^^"^ (temporary) 
^ ^ Fines. 

Loss of rank. 

^Suspension. 



I 



Death 



Uxtinction of liability 5 J ^^^"'^^^(P^^'d^") /None In early 

[prescription J^^^i^* 

^ ^ Ordinary 

(^crimes 20 yrs. 



.1 4Mnckenzie, p. 407. 

4 Id. pt. VI, Ch. IV; riunler. pp. 1004-5. 

5 Mackenzie, pp. 420-121. 



SYLLABUS OF LECTUUE : 



'Forum ' 



Criminal 
Procedure 



only as to 



tlio nonin^^^^^^ magistrate prosecutor. 

Viso ihH^^^^^ practice retained jurisdiction 
assemblies . < certain offenses. 

^E, g. perdncUio {treason,) 

Quaestioncs (commissions) appointed for special cases as 
early as il3 B. C. 

^To try particular classes of offenses. 
Presided over 
a nd su i>er- f Praetor, and 
vised by . . .1 Judex quacsiionis ^ (B. G. 81, 
L ct seq.) 

' Accuser acted without counsel. 

^Decision rend- ^Originally drawn from seua 
ered by con- tors onlv. 



Quacstioucs 
pcrpetnae 2, < 



si! ill m: (judi- 
ces) •* 



After B C. 123 from equites, 
and later from other classes. 

Xames inscribed on album 

jndicum, 
^Selection for parti- 
cular trial made, 
bv narties Jacciiser. 

i)> paities .•jaccuscMl. 



' Poshilaiio, 



rinfornitil complaint. 



'^ [Lnmims delatio. 



^Prosecution S ' 



Citatio ( warr a nt ) . 

Interrogatio of accused: to narrow issues. 
' inscriptio (formal charge} with 
Subscriplio of accuser. 

Setting of trial (generally for tenth day following). 
Selection of jndiccs, 

^Accused not necessarily present (trial after death 
of one accused of lacsac majestatis. 



Trial.. <^ 



Default '^^ accuser resulted in acquittal. 

' (Of accused resulted in sentence late in dav 

^Torture of witnesses permitted. ^ 

M. • • J^^'^^^r.Ln fAmpliatio (new trial) ordere<l. 
Decision ,<! c^^nrf^^^^^^^^^^^ permitted \n Compere ndinaiio 

^ I (two staged trial divided at verdict) 

l^lntroduced about B. C. 111. 
imposition of penalty. 
\Appeal to emperor. ^ 

> Mackenzie, Roman Law, pt. VI, Cli. I; Hunter, Roman Law, pp. 55-58; Int. to Samlars 
Justinian, pp. 60-62. 

2 Maine, Ancient Law, pp. 371 ct ficq. Cf. proceeding syllabus, ^ 

3 Abbott, Roman Political Institutions, str. 96. 

4 Hunter, pp. 44-47- 

5 Id. 58 60; Mackenzie, pt. VI. Ch. II. 

6 Hunter, p. 1060. 

7 Book of Acts, Ch. XXV. 7-2-^ ; XXVI, 32. 



SYLtABUS OF LECTURE XXXI 



''Definition: Jusper^cquiudi judieioquodHihidcheiun (right of seeking iu court what 

is due us). 

Civili'^ (arlslug uuder jus civile), 

'Arose under jus gentium, 

(Acliones utiles (udaptatious of aitionrs 
I civiles. 
Classes ^ ■ 

A cHones ' Purely praetorian. 



/As to ori- 
gin 2 < 



AenoNE8< 



1 



Classes 



honor— 
ariae - 
( Praetor- 
^ ian) .. 



Jn factum 

( Actioncs \ 

ijuiis '^ 
honorarii. 
Praetor 
Ian. 



\' 



As to time 
of j com- 
nience-^ 
luent 3 . 



temporal 
U's,..J 



/Actio de dolo 
Actio negotio- 

iionnn gest- 

orum. 
Actio hypothc- 

caria. 
Actio de pr- 

cunia consti- 

tuta. 
Actio vi hofio- 

rum rapto- 

rum. 
Actio de s/i- 

pn-fice. 



V 



Astochar- 
^ acter, 



Special 

forms 

Pcrpetuae: not barred by lapse of time. 

Needed !o be brought within a fixed 
period. 

/Under ms , ^,^ „, . , 
I civUeix-(^'\^,^{ .'l'**'^^^^ 

ceptional< .\V':'"':\ 
I Actio dr statu 

History^ Praetorian penal actions 

not entertained after / Originally praetor's 

annus utilis ) year of office. 4 

S Included only jiidi- 
V clal days 
\ITuder emperors (424 A. ,^ 
-^-r-y \ I : "".' j Ordinary to 30 years 

ngainst^^ /afw«/<a«. D.) all actions limited.< Exceptional to 40 
{Do minus \ years. 

fReal 
To enforce iujpersonal rlghttV Familv 

\status 

Actio puhliciaua (recovery by equitable 
owner 7 ) 

Actio ^erviana (hypothvcaria) : to fore 
close pignus hypothica. 

Interdict urn Salvianum: to recover posses- 
sion. 

Actio PauUana 9 to rescind fraudulent c-on- 
\ veyance) . 



I Ao f^ ^^ (Dtrecftfc; against 
# ^ f"J wrong doerper- 
Ifendants^^ sonally ........ 

\Noxales f Pater 



^ In rem . . < 



Instances ^ 



far con- 
tractu. 



In per- 
\ sonam 



f Liability fixed. 
(Stricti juris ^ E.g. actio ex stipulatu. {actio 
\ empti) 8 

j'LiabiHty unliquidated. 
Honae fldei e More discretion allowed 
I, Judge 9. 



lOl 



< 



\ 



Ex de 
licto . 



Compensatory {rri persequendae causa 
compuratnv) . 

^ Penal (poenae persequendae (Friva.tc 
comparatae) \ PopuJaves. 

Mixed : to recover res and 
penalty. 



1. JusMuian's Institutes, Lib. IV, tit, VI. 

2. Sohm, Roman Law, p.p. 2*J8-y : Mulrljtad, Rtman Law, p.p. 339-342. 

3. Soliui, Kon:au Law, sec. 'A. 

4. MuirheaU, Komau Law» p. 241. 

s. Mackenzie, Roman Law, p. 372 n. 2. 

6. Sohm, Reman Law, see. 52; Huuttr, Roman Law, pp. 124-5: MacUeuzl«? Roman Law, pt. 

V, Chap. III. 

7. Justinian's lustilutcj?, Lib, IV, tit, VI, 4,5. 

8. Muiiiiead, Roman Law, p. 2G7. 

9. Ma< kenzie, Roman Law, p. 371. 



SYLLABI S OF LECTI RE XXXII 



/Nature 
and effect 



f Consisted usually of facts, not opinions. > 

I Bnt signatures were provable by comparison of handwriting. * 

(Testis unus testis nitUius, 
Quantum <^ Two witnesses required to prove any fact. 3 

I In certain cases more (e. g. 5 (or 11 with document) io 
prove free birth.) 4 

Pondus \ Tesiimonia ponderanda sunt non numeranda. s 
(weight) (Where evidence was equally balanced, doubt given 
defendant. <» 

/Ei incumbit prohatio qui dicit, non qui negat. 7 

n J. ; /J As to a particular point rested upon him who 
Unus provaviix <^ ^.^.^^^^ .^ ^^ ^^^^^ ^,^^^ offered. 8 

K^Actor required to prove allegations of demon- 
st ratio; reus those of exceptio, 9 

^ Praesumptioncs juris et de jure (con- 
clusive) 
Praesumpiiones facti (inferences 
from facts proved.) 



\ 



ProbaTios 



^Factspresum-< 

ed »« 



I 



Unnecessarv 
to provcx 



y^Facts admit- 

toi\{Confes 
siones), *8 



< 



Praesumptiones 
juris (rebut- 
table) 



''y«yMf<?( render- 
ed reference 
to judex un- 
necessary.) 



^Regularity of legal 
proceedings. " 

Bona Udes, " 

Innocence of accus- 
ed. '3 

Title to mobiles in 
possessor. '^ 

Payment, from 

d<»btor's possession 
of credit instru- 
ment. '5 

Debitor non praesn- 
mi fur donare. ''' 
^Survivorship. ^^ 



^I) uring interrogaiiones. 



\ 



Admis<i- • 
l)ility< 



^Must be pertinent and relevant. (£. g. to prove that Titius is 
freeborn, evidence is inadmissible that his daughter is f itn* 
for she would be so if her mother were) '«> 

/Copies of documents excluded ^'^ (unless or- 
Must Ik? the most [ iginals lost etc.) '^ 
' original J Contra scripium testimonium non scriptum tesii- 

I monium non fertur " 

^Hearsay generally ('Applied to self servinjj 
excluded. *3 I statements. 

1 ^Ancient fact*^ 

^Exceptions<^ -^ 

\^I)ying decla- 
rations. -5 
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> Hunter, Roman Law, (jd. Kd.) p. 1055, 

* Id. p. 1059. 

3 Id. 1056-7; Mackenzie, Ro;nan I^aw p. 382; Digest, Ub. XXU, Tit. V, [j; Code, Lib. IV, Tit. 

XX, 9, I. 

4 Code, Lib. IV, Tit. XX, 15. i. 

5 Mackenzie, 3S2. For considerations in weighing testimony, see Hunter p. 1057, Dig., Lib. XXII. 

Tit. V, 32, 

6 Id. p. 372; Dig. Lib. L Tit. XVII, 125; Heiaexius, Pandects, Lib. XXH, Tit. V, sec, 14^ 

7 Dig. Lib. XXII, Tit. Ill, 2; Hunter, p. 1057; Grueber, hcjo AqnUit, p. 257. 

8 Hunter, p. 1057. 

9 Id. 

10 Dig. Lib. XXH, Tit. IH, 5, » ; Hunter, 1058-ij; Mackenzie, p. 385. 

» » Hunter, p. 1059. 

I-' Grueber Lcs AquHia, p. 263 n. 

»3 Cofiia V, U. S., 156 U. S., 432, 454-5- ; 39 Liw ed., 491 

M Mackenzie, p. 385. 

IS Id. 

»6 Id. 

»7 Id.; French (Napoleonic) Civil Code, Arts. 720 722.; California Code C. P. Sco. 4.); Piiilippi-ic 

Codec. P. Sec. 334 (37), 

»8 Hunter, pp. 1003-5; Mackeldy v. 383. 

19 Hunter, p. 1053; Code, Lib. IV, Tit, XIX, lo. 

^o Hunter, 11. 1054 ; Dig, Lib. XXI F, Tit. IV, 2. 

-'I Code, Lib. IV, Tit. XXI, i, 6, 7. 

--^ Id. Tit. XX, I ; Mackenzie, p. 381. 

-J Hunter, p. 1055. 

-^^4 Id. ; Dig., Lib. XXII, Tit. IH, 28. 

-5 Mascardus, De. Probatione, concl. 1080. 



S VLLABUS OF LECTURE 



/Documents c 



ProbatI**, Con. 

TI.VUED 

Intruments i 
AND Produc- 
tion 



When public, regarded as the most satisfactory form of 
evidence. ^ 

Proofs id) B\' attesting witnesses 

I (2) „ comparison of handwriting 

(Accuser could not inspect defendants docu- 
ments. 3 
Debtor could inspect creditor's books but not 
vice versa. *♦ 

rGenerally each party required to prove his case 

without the other's help, s 
J Witnesses required to produce documents unless 
^Production; self-disserving. ^ 

lArgenlarii (money-dealers) required to produce 
I books. 7 

[ In criminal cases must be 20. 
Age^ „ civil „ „ ,, above age of 

L puberty. 

fParties. 
DisinterestednessJ Their near relatives 
exd ud i ng 5 Tand dependen ts. 



^Qualifications ^ < 



Disqualified 



Witness '^s 



Attendance '^ 



^Their advocates. 

^Convicts. 
Gladiators. 
Prostitutes. 
Ad ul tresses. 

• fOther proof 

,„ , J insufficient 

Slaves, unless^ Affected 

[^ themselves 

Fupnii. 

Lunatics. 

Heretics and pagans. 

But Jews competent where 
neither party was or- 
thodox. 

''Aged. 
Infirm. 
Bishops (testimony taken by^n 

officer) 
Magistrates. 

Those absent in public service. 
I, Soldiers. 

J Required by summons issued by by judge. 
But not for more than fifteen days. 
Witness's travelling expenses paid by 

I)arty calling him. 
Depositions of absent witnesses taken by 
^ prccuratores. 



f Kxempt. < 
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3 

4 

5 

6 

7 



I 



VExamiiintioii '^ 



(Required after Con- 
stantiue. 
Geremonj; touching 
the book. 

Nemo tenetur seipsum accusare, " 
GroBS-oxamination practiced. '^ 
Leading questions not favored. '^ 

In dTil cases allowed of 
slaves only. 



Quaestio '^ 
^Oin<l^r torture) 



In criminal cases allow- 
ed of any defendant 
whree other evidence 

. was insufficient. 



Mackenzie, Roman Law, p. 381. 

Hunter, Roman Law, p. 1050; Code, Lib. IV, Tit. XXI, 20; Novellae, XF,IX, H, i. 

Hunter, p. 1059; Code, Lib. FF, Tit. i, 2. 

Huuter, p. 1050; Code, Lib. XL Tit. I, 5, 8. 

Hunter, p. 1050 ; Code, Lib. IV. Tit. XX, 7. 

Hunter, p. 1050 ; Code, Lib. TV, Tit. XXI, 22. 

Hiiuter, p. la'iO; Digest, Lib. II, Tit. XIIL 4, 0, 3. 
s Hunter, Roman T^aw, pp. 1055-7 ; Mackenzie, Roman Law, p. 382-3. 
9 Hunter, Roman Law, p. 1060. 
10 Id. 
" The Nation, Vol. 02, pp. 10«, 103, 212. Cf. IT. S. v. Xavarro, 3 Phil. 143, 2 Oflf. Gaz. 25', dis- 

senting opinion. 
<^ Langdell, Equity Pleading, see. 8. But see Wigmore, Kvldence. II, p. 1008. 
13 Hunter, Roman Law, p. 10(X). ' 

'4 Id. ; Mfickeldy, Roman L iw, p 385,note. 
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